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By Irvinc BROWNE. 


tes Court of Appeals of the State of New 
York is unquestionably the most influ- 
ential of all the State courts of this country. 
The variety, novelty, and importance of the 
business brought before it, and the remark- 
able abilities of its long line of judges have 
given it this reputation. Other courts have 
had some judges of equal powers; but the 
amounts at stake, and the general impor- 
tance of its litigation, coming from the 
commercial metropolis, and concerning the 
agricultural and manufacturing interests of 
the most populous of the States, have made 
the judgments of this court the most inter- 
esting of any, independently of the question 
of judicial talents. Its history should be 
narrated in two divisions, the line of separa- 
tion being the reorganization of the court 
in 1870. 

The judicial machinery of the State of 
New York was entirely remodelled by the 
Constitution of 1846. At that time, as or- 
ganized under the Constitution of 1823, the 
Supreme Court was partitioned into eight trial 
circuits, with one judge toeach. From these 
an appeal lay to three other judges, who sat for 
the whole State. From these lay an appeal 
to the Court for the Correction of Errors, 
which consisted of the Senate, the Chancellor, 
and the three Supreme Court judges. There 
was also the Court of Chancery, made famous 
as the fountain of equity learning in this 
country by Kent and Walworth. I have said 
in another place, and it is well to repeat: 
“The chief-justices of the Supreme Court 
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during this period were John Savage, Samuel 
Nelson, Greene C. Bronson, and Samuel 
Beardsley ; and the associate justices were 
Jacob Sutherland, John Woodworth, William 
L. Marcy, Samuel Nelson, Greene C. 
Bronson, Esek Cowen, Samuel Beardsley, 
Freeborn G, Jewett, Frederick Whittlesey, 
Thomas McKissock. It would be difficult 
to parallel these names, for public virtue, 
professional learning, and successful admin- 
istration of the law, in the history of any 
other community. The name of Marcy is of 
national reputation, as Senator of the United 
States and Secretary of State; a man of 
the highest quality of native powers, our 
State recognizes him as perhaps the greatest 
of her statesmen. Judge Nelson served his 
country, in our State and on the Federal 
Supreme bench, for half a century ; a man of 
leonine strength and sagacity. The reputation 
of Judge Cowen is also a national possession. 
It is doubtful that any other State judge, 
excepting Kent and Shaw, is so well and 
widely known throughout the country. He 
possessed great native acuteness, displayed 
an unparalleled industry, and acquired prodi- 
gious learning. His treatise on Justices’ 
Courts and his notes on Phillips’ Evidence, 
written in association with Nicholas Hill, 
stand on the shelves of nearly every lawyer 
in the land,— a mine of professional learning. 
Judge Bronson was a man of marvellous 
brilliancy and power. Seldom has any court 
been composed of three such legal giants as 
Nelson, Cowen, and Bronson, and seldom 
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have they been succeeded by such men as 
Beardsley and Jewett. Our Supreme Court, 


under these eminent men, may be declared | 


the finest fruit of the system of an appointed 
judiciary.” 

In the early years of the Court for the 
Correction of Errors, which was a half-way 
copy of the Lords’ Court, the Senators de- 
livered few opinions. The Chancellor and one 
or more of the law 
judges usually led off, 
and the Senators fre- 
quently contented 
themselves with vot- 
ing. Later, frequent 
written opinions were 
delivered by DeWitt 
Clinton, William H. 
Seward, Gulian C. 
Verplanck, Alonzo C. 
Paige, Luther R. Bra- 
dish, William Ruger, 
Erastus Root, Harvey 
Putnam, John A. Lott, 
Lyman Sherwood, Eli- 
jah Rhoades, Henry 
W. Strong, Abraham 
Bockes, John Porter, 
Addison Gardiner, 
Hiram F. Mather, Na- 
thaniel P. Tallmadge, 
John W. Edmonds, 
Albert H. Tracy, 
Leonard Maison, 
Samuel L. Edwards, 
David Wager, Gabriel Furman, John Crary, 
Charles Stebbins, Cadwallader D. Colden, 
John Sudam, John C. Spencer. Those 
of Putnam, Verplanck, Spencer, Colden, 
Edmonds, Tracy, Edwards, and Maison 
were numerous, very learned, and very care- 
fully elaborated. Senator Verplanck’s were 
among the most numerous, and are among 
the most learned and elegant judicial essays 
ever written in this State. Verplanck was a 
man of remarkable scholarship, and acquired 
an enviable reputation both in law and letters. 

But in 1846 serious fault was found with 
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the judicial system, and the following were 
the main grounds of objection to it : — 

1. It was inadequate to keep pace with 
the litigation. 

2. The people were disposed to elect their 
judges by popular vote rather than have them 
appointed by the governor. 

3. The Court for the Correction of Errors 
was distrusted as a fluctuating and partisan 
body, too numerous 
and unwieldy, contain- 
ing many who had no 
knowledge of law and 
yet were not apt to 
yield to the opinions 
of the lawyers. 

4. The Court of 
Chancery was regard- 
ed as tedious, costly, 
and capricious, and as 
subjecting the suitor 
to the proverbial dan- 
ger of two stools. 

5- The limitation 
of the judicial tenure 
to the age of sixty 
years was regarded 
as extremely unwise, 
as was demonstrated 
in the case of Kent; 
and at the same time 
it was felt that it 
would be unwise to 
constitute the term 
one for life. 

The Constitution of 1846 abolished the 
Court for the Correction of Errors and the 
Court of Chancery, and reorganized the Su- 
preme and Circuit Courts, and created, first, 
a Court of Appeals of eight judges, four to 
be chosen by the electors of the State, to 
sit for eight years, and four to be selected 
by the Governor from the class of justices 
of the Supreme Court having the short- 
est time to serve, and to sit one year each ; 
second, a Supreme Court, with general 
jurisdiction in law and in equity, consist- 
ing of thirty-two justices, to be chosen 
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by the electors, in eight separate districts, 
the electors of each district choosing four, 
the justices first chosen to be classified 
so that one justice in every district should 
go out of pffice every two years, but every 
justice afterward chosen to hold for eight 
years; general terms of the supreme court 
for appeals to be held in the several dis- 
tricts by three or more of the justices. 
The chief radical 
changes wrought by 
the new Constitution 
were therefore as fol- 
lows: (1) The judges 
were to be chosen by 
popular election in- 
stead of gubernatorial 
appointment; (2) They 
were to hold for terms 
of eight years, but 
without limitation by 
reason of age; (3) 
The distinction — be- 
tween law and equity 
was abolished ; (4) 
An ultimate court, 
composed of a com- 
paratively small num- 
ber and wholly of law- 
yers, was substituted 
for the Court for the 
Correction of Errors. 





and Earl, and in addition, Samuel A. Foot, 
William B. Wright, Henry R. Selden, John 
K. Porter, Martin Grover, Lewis B. Wood- 
ruff, Charles Mason, John A. Lott. 

Of this shining list all but three — Com- 
stock, Porter, and Earl — have died. It 
would be a grateful task to make careful re- 
search and write detailed biographies of all 
of them ; but the limitation of space forbids, 
and the materials for 
some of them are 
scant and mainly tra- 
ditional. 


Greene C. Bronson. 


Of this judge, Mr. 
W. F. Cogswell 


writes : — 


“It is a matter of 
common knowledge that 
the marked men of the 
court were Judges Bron- 
son and Gardiner. They 
were diametrically the 
opposite of each other 
in many respects. Judge 
Bronson was by nature 
an intense conservative. 
He had been a member 
for thirteen years of a 








The first Chief- 
Judge of the Court of 
Appeals was Freeborn 
G. Jewett, who had been an Associate Jus- 
tice of the old Supreme Court; and his as- 
sociates were Greene C. Bronson, who had 
been Chief-Justice of that court, and Addison 
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Gardiner and Charles H. Ruggles, who had | 


been Associate Judges of that court. 
Chief-Justice Jewett was succeeded by 
Greene C. Bronson, Charles H. Ruggles, 
Addison Gardiner, Alexander S. Johnson, 
George F. Comstock, Samuel L. Selden, 
Hiram Denio, Henry E. Davies, Ward Hunt, 
Robert Earl. The remaining Associates were 


the last named, excepting Gardiner, Ruggles, | 


G. JEWETT. 


court of solely appellate 
Common-law _ jurisdic- 
tion. He was, by the 
very proprieties of his 
office, precluded from mingling much with men 
or affairs. He was thoroughly grounded in the 
common law, without much adaptedness for 
or acquaintance with equity jurisprudence. He 
was a great judge in a comparatively limited 
sphere. Judge Gardiner, on the contrary, was 
a radical, and had his mind liberalized by large 
acquaintance with men and affairs ; for three 


| years he had presided over the higher branch of 


the State Legislature ; he had administered, for 
eight years, as Vice-Chancellor, equity law. It 
was no more than natural that these men, both 
men of great force and positiveness of character, 
with dissimilar natures and dissimilar experi- 
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ences, should, as they often did, differ. There 

,was nothing unseemly in their differences, but 
some of the best specimens of juridical discus- 
sion in the reports of this State will be found in 
their conflicting opinions, as the one or the other 
led the majority or the minority of the court.” 


After leaving the bench Bronson became 
counsel for the city of New York. In 
Shindler v. Houston, 1 N. Y. 261, he united 
in reversing his own judgment in the Su- 
preme Court. In Vilas v. Jones, 1 N. Y. 
274,0n usury, and Shorter v. People, 2 N. Y. 
193, on self-defence, may be found good 
examples of his powers. His politics re- 
sembled the common law rather than equity, 
—he was a “hard-shell” Democrat. He 
once ran, or rather cantered, for governor, — 
his speed was not sufficient. 


Freeborn G. Jewett. 


Of Judge Jewett there are singularly few 
records except those which he made in the 
reports. He was prominent in politics and 
in law. He was Inspector of State Prisons, 
and Member of Assembly and of Congress, 
County Judge, Circuit Judge, and the first 
Chief-Justice of the Court of Appeals chosen 
by law under the Constitution of 1846. His 
opinions show him to have been a well- 
grounded lawyer, a patient investigator, and 
aclear and discriminating writer. The court 
in their memorial “ remember the clearness 
of his intellect, the justness of his judg- 
ment, the purity and benevolence of his 
heart.” He was born in Connecticut, in 
1791, had a common education, resigned 
from the bench in 1853, owing to illness, 
and died in 1858. He was a Democrat in 
politics. 


Charles H. Ruggles. 


Judge Ruggles was the chairman of the 
committee, in the Constitutional Convention 
of 1846, appointed to prepare the new ju- 
dicial system. His judicial powers are well 
exemplified in Qe Peyster v. Michael, 6 N. Y. 
457, holding a reservation of quarter-sales 





in a lease to be invalid ; Silsbury v. McCoon, 
3 N. Y. 380, holding that a wilful trespasser 
gets no title to whiskey manufactured from 
corn which he has converted ; and in Barto 
v. Himrod, 8 N. Y. 483, holding that a 
statute dependent on popular adoption is 
void. 
Addison Gardiner. 


Addison Gardiner was born in New Hamp- 
shire in 1797. His grandfather was one of 
the few but immortal patriots who fell at 
Lexington. He was appointed circuit judge 
at the age of thirty-two. He presided 
at the historical trial of People v. Mather, 
indicted for conspiracy in abducting Mor- 
gan on account of disclosing the secrets 
of the Masonic order. He was elected lieu- 
tenant-governor in 1844 and in 1846, as a 
Democrat, and was thus President of the 
Senate and the Court for the Correction of 
Errors. It is said that he might subsequently 
have been governor if he would. 

On the bench of the Court of Appeals he 
frequently differed from Bronson, the other 
leading mind of the court as first constituted. 
He voluntarily retired in 1855, owing, it is 
said, to the fluctuating character of the 
court. From that time, for twenty-five years, 
he heard as referee as many important causes 
as any judge of the Supreme Court. In 
1861 he declined the office of Peace Com- 
missioner. A competent critic! has said: 
“There have been judges of greater learn- 
ing, but in large comprehension and true 
judicial wisdom it is doubted whether he is 
surpassed by any. . . . His opinions are 
simple, terse, business-like documents. . . 
He never wrote a line to display his learning, 
or for rhetorical effect. . . . The hesitating 
utterance of the truth by the timid was not 
lost upon his receptive ear; the subtle per- 
version of it by the disingenuous did not de- 
ceive or mislead him.” He was a man of 
magnificent physique; genial, sympathetic, 
and full of humor; fond of history, poetry, 
and fiction; careless of fame; deeply reli- 
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gious. His long seclusion from public life 
was regarded as a public deprivation. He 
died with unimpaired powers, in 1883. Good 
examples of his opinions may be found in 
Miller v. Danks, 1 N. Y. 129 (dissenting), 
on the constitutionality of an exemption of 
personalty from execution for antecedent 
debts ; Leggett v. Perkins, 2 N. Y. 297, on 
a trust to receive and pay over rents and 
profits of land ; Chau- 
tauqua Co. Bank vz. 
White, 6 N. Y. 236, 
on the scope of a re- 
ceivers deed; and 
Talmage v. Pell, 7 
N. Y. 328, on an ille- 
gal purchase of State 
stocks by a bank. 








Ward Hunt. z 


Of Ward Hunt it is 
sufficient to say that 
he was a_ scholarly 
man, was governor of 
the State, and at his 
death was a judge of | 
the United States Su- | 
preme Court. | 








Henry E. Davies. 











State of the waters of the Mohawk River 
for the Erie Canal; Henry v. Root, 33 N. Y. 
526, on ratification of an infant’s contract ; 
DuBois v. Ray, 35 N. Y. 162, on reading 
“have” for “leave” in a will; Gardner v. 
Ogden, 22 N. Y. 327, on jurisdiction to com- 
pel conveyance of land in another State. It 
is probable, however, that such opinions were 
valuable at that stage of our jurisprudence. 
They are monuments 
of learning and labor, 
and have _ supplied 
learning and_ saved 
labor to succeeding 
judges and lawyers. 
It is said that Judge 
Davies regarded his 
opinion, delivered 
when he was upon the 
Supreme Court bench, 
in the case of the Cum- 
berland Coal Company 
v. Sherman, 30 Barb. 
553, as one of the most 
important which he 
ever delivered. That 
case for the first time 
in our State, I think, 
declares the principle 
that directors of corpo- 
rations are to be re- 
garded as trustees, and 











Henry E. Davies | 
was one of the most 
laborious and exhaus- 
tive of the old school 
of judges, who thought it essential to write 
essays for opinions, reviewing every case 
ever decided on the point in question, and 
many that steered clear of the point, dis- 
criminating, reconciling, approving, or disap- 
proving, and supplying a small text-book 
where an announcement of the rule of the 
case would have been more satisfactory to 
everybody but the counsel ; the men of pre- 
cedent rather than of principle. Excellent 
examples of these opinions are afforded 
in People v. Canal Appraisers, 33 N. Y. 
461, on compensation for diversion by the 


ADDISON 


GARDINER. 





are accountable to the 
corporation and_ its 
stockholders as trus- 
tees. He was one of the best circuit judges I 
ever knew, and one of the few who have ever 
had the courage to rule out merely cumulative 
evidence in the first instance. He despatched 
business rapidly and accurately. He pre- 
sided at the famous trial of Mrs. Cunning- 
ham, for murder, in the city of New York. 
I am informed “that he went to his library 
after dinner on Friday evening of the trial 
to prepare his charge to the jury, and that 
he never left his chair until the breakfast- 
bell rang the following morning at eight 
o'clock, when he was finishing his charge. 
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He never experienced the slightest inconven- 
ience from that or any other extra effort 
that he made. Such was his endurance.” 


John K. Porter. 


John K. Porter wrote a few superb opin- 
ions, rich in research, masterly in argument, 
exquisite in style ; but it was felt that he was 
greater as an advocate than as a judge, and 
he found himself more 
at homeat thebar than 
on the bench, and re- 
signed his judgeship 
to resume his leader- 
ship at the bar. He 
has long since retired 
from practice. Cer- 
tainly he wasoneof the 
most influential and 
admirable advocates of 
this country, and his 
name will long be re- 
membered from his 
association with the 
great cases of the 
Parish Will, Tilton v. 
Beecher, the Whiskey 
Frauds, and the Gui- 
teau prosecution. I 
endeavored years ago 
to estimate his genius 
in an article in the 








lett v. Swift, 33 N. Y. 571, on the liability 
of an innkeeper for the destruction of his 
guests’ goods by an accidental fire; Bascom 
v. Albertson, 34 N. Y. 583, on charitable 
trusts and conflict of laws; Ernst v. Hudson 
River R. Co., 35 N. Y. 9, on negligence at a 
railroad and highway crossing; Tyler v. 
Gardiner, 35 N. Y. 559, on undue influence 
over a testator. It is easy to select from 
Judge Porter’s opin- 
ions many sentences 
as felicitous as the fol- 
lowing from Bascom 
v. Albertson: “ They 
had been warned by 
the experience of their 
ancestors that the free 
alienability of property 
is as essential to the 
healthful condition of 
a State as the flowing 
of the tides to the 
purity of the sea, or 
the circulation — of 
the blood to animal 
life.” 


William B. Wright. 


William B. Wright 
was one of thevery best 
judicial writers who 





“Albany Law Jour- 
nal,” vol. 12, p. 4, en- 
titled ‘“ Three Great 
Advocates,” contrasting him with Evarts and 
Beach. He is an accomplished scholar, a 


brilliant wit, and a charming companion. He | 
lighted up the commonest case by the blaze | 
| law. Asa writer his style was beautifully con- 
| cise and clear, his ideas showing through the 
| clearness like objects through crystal water.” 


of his beautiful genius,and the greatest speech 
I ever heard in a court-room was made by 
him on the question of the good faith of an 
assignment for creditors, of which nothing is 


left but the echo, but which at the time ex- | 
torted from his powerful antagonist, Beach, | 
the exclamation, “I wish I had the brains to | 
| deliberation were just and weighty. 


make such a speech as that.” As a judicial 
writer Porter may be seen at his best in Hu- 


E. DAVIES. 


have illuminated the 
pagesofthelawreports 
of this country. Ina 
memorial address Alfred B. Street, the poet, 
said of him: “ His taste was cultured by much 
and varied reading, and he twined the fresh 
roses of literature with the dry lichens of the 


He was of Irish extraction, of small school- 
ing; was apprenticed a printer, and then 
became an influential political editor. His 
mind was not alert, but his conclusions after 
His 
body was ponderous, and kept pace with his 
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Sparrow v. Kingman,1 N. Y. 242, on estoppel | 
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mental operations. An excellent example of 
his writing may be seen in Levy v. Levy, 


in pats. 
Henry R. Selden. 


Henry R. Selden’s name is better known 
as reporter than as judge, as he held the 
former office from 
1851 to 1854, and 
reported the decis- 
ions from volume 5 
to volume 10 inclu- 
sive, and a_supple- 
mentary volume 
known as_ Selden’s 
Notes. He was a 
most excellent  re- 
porter. He is known 
in this State as a 
lawyer of uncommon 
ability, and his opin- 
ions in volumes 25-31 
are a_ confirmation 
of his reputation. 
He held the office of 
lieutenant-governor. 
He seems to have 
been a modest man. 
He was a member of 
the convention that 
first nominated Lin- 
coln for the presi- 
dency, and it is said 
that he declined the nomination for the vice- 
presidency in favor of Hamlin. He was a 
brother of Samuel L. Selden, and on the 
retirement of the latter in 1862, he was ap- 
pointed chief-justice in his place; but he 
took his seat as an associate, leaving the 
place of chief to be filled by Judge Denio, 
who would have succeeded under the Con- 
stitution of 1846. He was early interested 
in telegraphy with Morse, and assisted in 
forming a company operating from Harris- 
burg to Lancaster, Penn., out of which grew 
the Western Union Company. 


JOHN K. 


Also see | 








Samuel L. Selden. 


Samuel L. Selden may be judged by his 
great (dissenting) opinion in Curtis v. Lea- 
vitt, 15 N. Y. 9; and by those in Hoe w. 
Sanborn, 21 N. Y. 552, on implied warranty ; 
Lampman v. Milks, 21 N. Y. 505, on di- 
version of water; Matter of Cooper, 22 N. Y. 
80, on admission to the bar; Bissell vw. 
Railroad Co., 22 N. Y. 
259, on wltra vires. 
He was born in 1800, 
elected to the court 
in 1856, resigned in 
1864, and died in 
1876. He was a 
profoundly learned 
lawyer, and a man of 
the most unassuming, 
pure, and_ beautiful 
character. 


But probably the 
most distinguished 
names in this list 
are those of Hiram 
Denio, Alexander S. 
Johnson, and George 
F. Comstock. Rarely 
have three men of 
such remarkable ju- 
dicial talents sat con- 
temporaneously in the 
same court in this 
country. 


PORTER. 


Hiram Denio. 


Hiram Denio was born in 1799. He was 
appointed circuit judge and vice-chancellor 
in 1834; but owing to ill health he resigned 
after four years’ service, and returned to 
practice. He was reporter of the decisions 
of the Court for the Correction of Errors 
and the Supreme Court from 1845 to 1848, 
and the five volumes bearing his name are 
models for the imitation of all who would 
succeed in this difficult duty. In June, 1853, 
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he was appointed by the governor to fill a 
vacancy on the bench of the Court of Ap- 
peals, and was twice elected to that place by 
the popular vote, serving thirteen years. At 
the close of his second term, in 1866, to the 
general regret, he declined a re-nomination. 
He was by no means a brilliant man, and was 
conservative and unprogressive. He was 
strongly opposed to the great legal reforms 
effected by the Consti- 











illogical exhibition of his intellect is perhaps 
in White v. Wager, 25 N. Y. 328, where the 
court held (Wright and Smith, JJ., dissent- 
ing) that under the married women’s acts of 
1848 and 1849, giving the wife power to 
convey “as if unmarried,” she could not 
effectually convey directly to the husband, 
because the acts did not remove the hus- 
band’s common-law disability to take directly 

from her. In other 













tution of 1846. In the 
preface to the last vol- 
ume of his reports he 
said: “A new system 
of legal procedure has 
been introduced, un- 
der the specious name 
of reform; and in 
professed obedience 
to a constitutional pro- 
vision looking only to 
the modes of practice, 
all the divisions under 
which legal rights and 
remedies had been ar- 
ranged, and the whole 
nomenclature of legal 
science, as learned and 
practised in this court, 
have been abolished. 
The ancient simpli- 
city of the common 
law has been made to 
give place to asystem 
in which every case 
is made a special one; and the ancient and 
established principles of jurisprudence, illus- 
trated and enforced in the series of adjudica- 
tions of which this volume is the concluding 
portion, can now only be found and applied 
by approximation and a species of elective 
affinity, as tedious in its operation as it must 
be uncertain and fluctuating in its result.” 
This now sounds amusing. But it must be 
confessed that Judge Denio was not a fac- 
tious opponent of the new system ; he gener- 
ally lent his powers to the elucidation of it in 
a candid manner. The most technical and 


HENRY R. 











words, a wife cannot 
convey to her husband, 
like a single woman, 
because a single wo- 
man has no husband. 
But he had a compre- 
hensive, calm, and 
clear intellect, a strong 
memory, untiring dili- 
gence, absolute fair- 
ness, and complete 
independence. His 
learning was so great 
that he had a reputa- 
tion in Westminster 
Hall as well as in every 
State of the Union. 
No judge ever more 
fully possessed public 
confidence. So strong 
was this that on his 
death, an eminent law- 
yer, in pronouncing 
his eulogy in the Court 
of Appeals, declared 
that “counsel would willingly argue their case 
before him alone, sitting as a court of last 
resort.” A more emphatic and significant 
tribute was never paid to a deceased judge, 
and it would form a fitting epitaph. His 
independence was illustrated by his opinion 
in the Lemmon case (20 N. Y. 562), in which 
he applied to our State Mansfield’s immortal 
declaration that no man could breathe the air 
of England and be a slave. This decision 
gave temporary offence to the party which 
elected him, and for a time endangered his 
re-nomination; but the public confidence in 
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his justice and purity finally prevailed. His 
judicial career was also distinguished by 
modesty, dignity, just regard for those rep- 
resenting suitors before him, and the most 
deliberate consideration of their causes. 
Many men on this bench have surpassed him 
in brilliancy and scholarship, and in qualities 
which obtain popular admiration ; and the 
reverence in which he has always been held 
is a striking proof of 





any other person, with possibly one excep- 
tion, upon whom the honor has ever been 
conferred. In 1873 he was appointed a 
Commissioner of Appeals to fill a vacancy, 
and in the same year was appointed to the 
Court of Appeals to fill a vacancy, and held 
that place until 1874. It is noteworthy that 
he was defeated on the Democratic ticket in 
1860, and on the Republican ticket in 1874, 

in a canvas for the 





the truth of the utter- ~>77— 
ance of America’s 
great philosopher, that 
character is stronger 
than intellect. I refer 
the student to his 
opinions in Williams 7. 
Williams, 8 N. Y. 525, 
on charitable trusts ; 
Trustees of the New 
York Protestant Epis- 
copal School v. Davis, 
31 N. Y. 574, on the 
constitutionality of a 
statute authorizing the 
sale for assessments of 
land held by a charita- 
ble corporation ; Dar- 
lington v. City of New 
York, 31 N. Y. 164, on 
the constitutionality 
of an act providing 
for compensation by 
cities for property de- 
stroyed by mobs ; and 
his dissenting opinion in Caujolle v. Ferrié, 
23 N. Y. 90, on presumption of illegitimacy. 
Denio was rather short, very plump, and had 
a good-humored, not intellectual face, with 
genial blue eyes; but his head was noble 
and spacious. 








Alexander S. Johnson. 


Alexander S. Johnson was born in 1817, 
and was educated at Yale College. He was 
elected to the Court of Appeals in 1851, 
and held that place until 1860. He became 
a judge of that court at an earlier age than 
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Court of Appeals. For 
some four years from 
1864, he was engaged, 
under appointment by 
President Lincoln, as 
Commissioner for the 
United States in the 
settlement of claims 
of the Hudson’s Bay 
and Puget Sound Com- 
panies, under treaty 
with Great Britain. 
Subsequently he was 
on a commission to 
revise the Statutes of 
New York. This place 
he resigned on_ his 
appointment, in 1875, 
as United States 
Circuit Judge for the 
second district, which 
post he held at the 
time of his death in 
1878. He had much 
the same mental and 
moral characteristics as Judge Denio, but 
was perhaps of a broader cast of mind and 
larger .general culture. Judge Comstock 
said of him: “ His was the most absolutely 
impartial mind that I ever knew. The par- 








| ties to a controversy were to him a mere ab- 


straction.” Of his opinions he said: “ They 
are models of neatness, simplicity, and pre- 
cision.” He was a scientific student all his 
life, and a quite ardent microscopist. As 
Regent, it is said that his bibliographical 
knowledge, exquisite taste, and great cul- 
ture were exceedingly useful in building up 
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the State Library. His life was passed in a 
quiet and unostentatious way ; and yet, as 
may be seen from the list of his offices, he 
did important and various public service, 
and it was always done to the complete ac- 
ceptance of the people and the legal profes- 
sion. In person he was of middle height, 
stout and broad-chested, with eyes as black 
and keen as a hawk’s. He was an adven- 
turous sportsman with 





intellectual pre-eminence, his marvellous re- 
search, his subtle discrimination, his dia- 
lectic skill, his freedom from bondage to 
precedents, his boldness and originality. 
He has been called an iconoclast, and ac- 
cused of overturning ancient law to an un- 
precedented and dangerous extent. But 
like Judge Allen, he seems to have had the 
ability to enforce his views upon his asso- 

ciates— men of no 





rod and gun, and I 
have more than once 
seen him in a small 
boat on Lake George, 
in a flannel shirt, hail- 
ing the steamboat for 
a tow to the hotel after 
a hard and successful 
day’s work in the 
woods or on the water. 
See his opinions in- 
Wenzler v. People, 58 
N. Y. 516, on a ques- 
tion of constitutional 
law concerning an of- 
fice; and Wynehamer 
v. People, 13 N. Y. 
378, on the constitu- 
tionality of an excise 
act. 








George F. Comstock. 


HIRAM 
Judge Comstock’s 


profound learning and 

brilliant intellect have probably caused him 
generally to be regarded as the ablest of the 
judges who graced this bench during the 
first period. He was elected in 1856 to 
fill the vacancy made by the resignation of 
Judge Ruggles, and became the chief in 
1860, and so continued until the expiration 
of his term in 1861. He thus sat in the 
court only five years, but he left an indelible 
impress upon the jurisprudence of the State 
and the country. There have been judges 
regarded as “ safer,” perhaps as “ sounder ;” 
but there can be no question about his 





mean powers — in an 
unanswerable manner. 
It is probable that 
during his short in- 
cumbency he has pro- 
nounced more great 
and important and 
widely influential opin- 
ions than any other 
judge who has ever sat 
in the court for any 
length of time, which 
have made him fa- 
mous in every State 
of the Union and on 
the other side of the 
ocean. To substan- 
tiate this statement, it 
is only necessary to 
cite the Wynehamer 
case, 13 N. Y. 378; 
Downing v. Marshall, 
23 N. Y. 366, on char- 
itable trusts; Bissell 
v. Michigan, etc. R. 
Co., 22 N. Y. 258, on the liability of a cor- 
poration for a personal injury in an act #/tra 
vires ; Storrs v. City of Utica, 17 N. Y. 104, 
on the responsibility of a city for an injury 
by an unguarded excavation in a city ; Con- 
dit v. Baldwin, 21 N. Y. 219 (dissenting), 
on usury by agent ; Marshall v. Moseley, 21 
N. Y. 280, on apportionment of rent falling 
due after termination of life estate ; Mallory 
v. Gillett, 21 N. Y. 412, on the statute of 
frauds, —oral promise to pay the debt of 
another; Curtis v. Leavitt, 15 N. Y. 9, on 
trusts ; Matter of Reciprocity Bank, 22 N. Y. 
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9, on power to alter or repeal bank char- 
ter; Merritt v. Todd, 23 N. Y. 28, on de- 
mand of payment of a demand note on 
interest to hold indorser; People v. Com- 
missioners, 23 N. Y. 192 (dissenting), on 
taxation of stock of the Federal debt; Peo- 
ple v. Commissioners, 23 N. Y. 224, on 
taxation of personalty out of the State; 
Beekman v. Bonsor, 23 N. Y. 298, on char- 
itable uses. The list 
might be extended in- 
definitely, but enough 
have been cited to 
give an idea of the 
scope and quality of 
his work. Some idea 
of the labor which he 
bestowed upon these 
wonderful opinions 
may be gained from 
the information that 
he spent an entire 
vacation on the Bis- 
sell case. 

Before he went on 
the bench, Judge 
Comstock had a wide 
reputation as an ad- 
vocate, and was re- 
tained in the most 
important business ; 
and since he left the 
bench he has been in 
active practice at 
Syracuse, and en- 
gaged in great and laborious causes, as for 
example in the Sharp case. He is still 
practising, at the age of more than eighty 
years, 


The first Supreme Court justices who sat 
in the old Court of Appeals were Samuel 
Jones, William B. Wright, Thomas A. John- 
son. These were succeeded by Charles 
Gray, Daniel Cady, Selah B. Strong, Wil- 
liam H. Shankland, James G. Hoyt, Elisha 
P. Hurlbut, Ira Harris, Daniel Pratt, Henry 
W. Taylor, William T. McCoun, Alonzo C. 
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Paige, Hiram Gray, James Mullett, John W. 
Edmonds, Malbone Watson, Philo Gridley, 
Henry Welles, Nathan B. Morse, John Wil- 
lard, Charles Mason, Moses Taggart, Henry 
P. Edwards, Amasa J. Parker, William F. 
Allen, Samuel L. Selden, Gilbert Dean, Au- 
gustus C. Hand, Schuyler Crippen, Richard 
P. Marvin, William Mitchell, Frederick 
W. Hubbard, Thomas A. Johnson, John 
W. Brown, William 
H. Shankland, Levi 
F. Bowen, James J. 
Roosevelt, Theron 
R. Strong, Selah B. 
Strong, Cornelius L. 
Allen, Hiram Gray, 
Martin Grover, 
Thomas W. Clerke, 
William J. Bacon, 
John A. Lott, Ama- 
ziah B. James, Charles 
Mason, James G. 
Hoyt, Josiah Suther- 
land, George Gould, 
E. Darwin Smith, 
James Emott, Enoch 
H. Rosekrans, Ran- 
som Balcom, Daniel 
P. Ingraham, Henry 
Hogeboom, Joseph 
Mullin, Platt Potter, 
William W. Campbell, 
Noah Davis, Jr., Wil- 
liam H. Leonard, Le- 
roy Morgan, Rufus 
W. Peckham, James C. Smith, William W. 
Scrugham, Augustus W. Bockes, John M. 
Parker, William Fullerton, Theodore Miller, 
Charles C. Dwight, William Murray, Charles 
Daniels, Henry A. Foster, Charles R. Ingalls. 

This list furnished a United States Sena- 
tor, four judges of the present Court of Ap- 
peals, and two Commissioners of Appeals. 
As a whole, these men were characterized by 
unusual learning, and had all the other essen- 
tials of the good magistrate. Some of these 
names have become celebrated in the legal 
and judicial history of the State. 
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A number of these judges had been cir- 
cuit judges of the old Supreme Court: Emott, 
Willard, Gridley, Parker, Edmonds, and Gray. 

Samuel Jones wrote opinions of wonderful 
learning in Corning v. McCullough, 1 N. Y. 
47, on the statute of limitations in action 
against a stockholder; Ruckman v. Pitcher, 
1 N.Y. 392, on wagers ; Brewster v. Stryker, 
2 .N. Y. 19, on implied trusts. 

Daniel Cady-was a man of proverbial stur- 
diness of character, whose name was a 
household word among the laity as well as 
among the lawyers. He not only had pro- 
found legal learning and judicial calmness, 
but when he was at the bar he was a power- 
ful advocate. It is related that so deep was 
he in the public confidence that he was more 
than once retained, after his judicial career 
was finished, merely to “look virtuous ;” to 
say nothing and to do nothing but nod 
assent to all his associate might say, and wag 
a vigorous dissent from all the opposition 
might utter. The story is perhaps exagger- 


ated, but its currency gives an impression of | 


the man’s reputation. See Judge Cady’s 
opinion in Dry Dock Bank v. American, etc. 
Co., 3 N. Y. 344, on usurious loan under 
guise of a sale. 

Ira Harris was one of the most illustrious 
of our judges, a man of broad mind and 
great foresight, a legal reformer, and a re- 
nowned teacher of law. Ina sketch of the 
Albany Law School, in a former number 
of this periodical, may be found an estimate 
of his character and services, which it is not 
necessary to repeat. 

John W. Edmonds was a remarkably bril- 
liant and learned man, once attorney-general 
and State senator, who conferred lasting 
benefit on his profession by various volumes 
of reports, and especially by his edition of 
the statutes of the State. He once went on 
a government mission to the Indians, and 
learned several Indian languages. He was 
State-Prison Inspector, and founded a soci- 
ety for ameliorating the condition of crim- 
inals, and was instrumental in mitigating 
corporeal punishment of convicts and insti- 
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tuting rewards for their good behavior. He 
was especially learned in criminal law. He 
was one of the ablest of the old circuit judges. 
On the criminal trial of “ Big Thunder,” the 
anti-rent bogus Indian chief, he evinced his 
courage by committing Attorney-General 
John Van Buren and Ambrose S. Jordan for 
contempt in quarrelling in court, imprison- 
ing one in the clerk’s office and the other in 
the sheriff’s office. In his latter years the 
judge was a firm believer in “ spirits ;” and 
although they flew all around him in his office 
and played pranks, they seemed not to dis- 
turb his grasp of earthly affairs. 

Alonzo C. Paige was the well-known and 
admirable reporter of the ten volumes of 
Chancery reports which bear his name. 

John Willard was the author of elaborate 
and favorite treatises on Equity Jurisprudence 
and Real Property. 

Of the brilliant and useful career of Amasa 
J. Parker sufficient has been said in my sketch 
of the Albany Law School. He wrote a very 
interesting opinion in Snedeker v. Warring, 
12 N. Y. 170, holding that a sun-dial and an 
out-door statue are fixtures. He died in 
May, 1890, in active practice, at the age of 
eighty-three. 

George Gould, son of the judge who 
founded the Litchfield, Conn.; Law School, 
and wrote the learned work on Pleading, was 
the only “Know-nothing ” judge of our 
State, and paradoxically he was the best-edu- 
cated lawyer I ever knew, although he did 
lay down the untenable doctrine, in Alden 7. 
N. Y. Central R. Co., 26 N. Y. 102, that a 
common carrier is an insurer of the road- 
worthiness of its vehicles. He afterwards 
became so strenuous in enforcing the doc- 
trine of “ Look before you cross,” as against 
persons suing on account of collisions at the 
crossings of railroads and highways, that the 
present Esek Cowen jocosely represented 
him as charging that “any person on the 
point of being killed is bound to stand still 
and look both ways at the same time ; other- 
wise the killing, although not praiseworthy, 
is damnum absque injuria.” (The judge de- 
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lighted in Latin.) Judge Gould was very 
talkative, both off and on the bench; but his 
charges to the jury were the shortest ever 
known. They reminded me of an old cler- 
gyman in New Hampshire, a great wit, who 
was called on to make a prayer at the dedi- 
cation of an Odd Fellows’ hall. He had 
never heard of that new-fangled institution, 
and so he prayed as follows: “O Lord, 
we pray for— weknow 
not what. If it be 
good, bless it; if it be 
bad, curse it. Amen.” 
This was about the 
sum and substance of 
the judge’s charges. 
On one occasion, when 
he was presiding at 
general term, — the 
appellate sittings of 
the Supreme Court, — 
he informed Mitchell 
Sanford that his hour 
was up. “ Well,” 
said Sanford, “ your 
Honor ought to give 
me half an hour more, 
for you have talked 
half of my time.” ‘On 
another occasion he 
fell into the dock at 
Albany in trying to 
jumpon the ferry-boat. 
In telling Martin I. 
Townsend about it, he 
said: “I can’t swim a stroke, but I just lay 
on my back, kept my mouth shut, and came 
off safe.” Townsend replied: “That’s the 
first time I ever heard of your keeping your 
mouth shut.” Meeting him once on the 
street on a Wednesday, I said to him that I 
thought he was absent, holding the Ulster 
circuit. ‘Oh, yes,” he said, “I went down 
there Monday, organized court, called the 
calendar, and took up a railroad cause in 
which both sides were ready. The other 
lawyers began to pack up their papers, and 
spectators began to leave the court-room. I 
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took out my knife, rapped on the bench, and 
said, ‘Gentlemen, gentlemen, let there be 
order. One lawyer said, ‘ Your Honor, this 
is going to be a long cause, and it is sup- 
posed to be unnecessary for other lawyers 
and witnesses to wait.’ ‘Don’t be too sure of 
that,’ I said ; ‘I sometimes make long causes 
very short ;’ but,” with a shrug of his shoul- 
ders, “they all went. I nonsuited that plaintiff 
in three quarters of 
an hour, called the 
calendar through, no- 
body was ready, ad- 
journed court, and 
here Iam. I’ll teach 
those fellows.” The 
judge taught me three 
things, — to love Wal- 
ter Scott; that a good 
Episcopalian must be 
a Calvinist (not that I 
am either, nor perhaps 
that he was); and not 
to place an adverb be- 
tween the sign of the 
infinitive mood and 
the verb. His own 
written style was bad, 
involved and full of 
parentheses, and he 
resorted to italics for 
emphasis to an exces- 
sive degree. 

Henry Hogeboom 
was a man of unique 
characteristics, large law learning, and the 
most admirable rhetorician I ever heard in 
a court-room. His written opinions bear 
no comparison with his extemporaneous 
speeches. As an advocate he tried every 
case, — and I have heard him try many cases, 
— with a learning and a finish that seemed to 
indicate that he had made it his special study 
for years, and had arranged the testimony 
and every incident and detail in advance. 
He treated even his rebuffs with a coolness 
and indifference that deprived them of half 
their effect. His charge to the jury was the 
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most exquisite exhibition of intellect that | 
his contemporaries ever witnessed on the 


bench ; but it is a remarkable fact, so evenly 
did he balance the scales, and with such 
absolute candor did he treat both parties, 
that he had more disagreements than any 
other judge of his time. In his latter days 
as a circuit judge he fell into a critical and 
doubting state of mind, which led a lawyer 
to say that “he 
seemed to think it was 
impossible for the 
plaintiff in any case to 
make out a cause of 
action.” Judge Hoge- 
boom was a person of 
great dignity and of 
old-school manners 
and dress. He always 
wore very tight trous- 
ers, with straps ; hence 
the irreverent young 
limbs of the law called 
him “Old Straps.” 
A natural aristocrat, 
he never gave anybody 
anything more than 
a flabby hand-shake, 
and to most only two 
fingers. I cured him 
of that, as to myself, 
when I was an impu- 
dent youngster, by giv- 
ing him one finger. 
After that I gota whole 
hand, and always much friendship and con- 
sideration. He was not destitute of humor. 
Some ten years ago a young lawyer made 
his debut at the Troy bar, in the defence of a 
criminal, at a session presided over by Judge 
Hogeboom. I said to the judge: “I ynder- 
stand young So-and-So produced a very good 
impression.” “Why, y-e-s,” drawled the 
judge, who was a great stickler for forensic 
etiquette, “ but he had one habit that annoyed 
me very much. He had a lemon, and was 
continually sucking it. I didn’t like the 
looks of it, but I didn’t want to hurt the 
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young man’s feelings bya public reprimand ; 
and so I addressed him a little note, intimat- 
_ing that unless the lemon was essential to 
his health, it would be more in accordance 
with the received etiquette of courts to desist 
| from the exercise, or postpone it until recess. 

The lemon disappeared ; but they told me 
| afterward,” continued the judge, with a grin 
| and an indescribable squeal, “that it con- 
tained w-h-i-s-k-e-y.” 
The judge was of a 
sluggish tempera- 
ment; but when fully 
aroused, as he was on 
the famous trial of 
Mrs. Robinson, the 
‘‘veiled murderess,” 
he evinced tremen- 
dous power, and it 
behooved smaller men 
to stand out of the 
way. In contrasting 
his written with his 
spoken style, I am 
minded to reverse and 
apply Garrick’s obser- 
vation on Goldsmith, 
— that ‘he wrote like 
an angel, but talked 
like poor poll,’ — not 
that his writing was 
not respectable, but 
that he appears to no 
distinctive advantage 
in the reports, while 
at the bar he was pre-eminent in style. 
Judge Hogeboom always spoke of the op- 
posite attorney or counsel as “my adver- 
sary,” as if he were the devil. 

Platt Potter, still living at the age of 
ninety, is known by his edition of Dwarris 
on Statutes and a work on Corporations. 
His opinions exhibit profound learning and 
patient research. But the most distinguished 
act of his life was in maintaining the inde- 
pendence and authority of the judiciary 
against the Assembly in an attempt to over- 
awe it. In 1870 he was summoned to the bar 
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of the Assembly for a high breach of its 
privileges, ‘for ordering the arrest of one 
of its members for disobedience of a sub- 
poena issued by him as judge to appear 
before a grand jury. On this occasion he 
vindicated his right in person, and with such 
power, clearness, dignity, and eloquence that 
the Assembly impliedly acknowledged its 
error, and abandoned its action. Judge 
Potter’s grand argument on that occasion will 
always be regarded as an unanswerable vin- 
dication of the rights of the judiciary, and a 
clear definition of the boundary of legislative 
interference. An impudent and tyrannical 
usurpation of authority was never more sig- 
nally rebuked. For this special act, and for 
many years of eminently useful judicial ser- 
vice, this venerable citizen deserves remem- 
brance and honor. Although of a very digni- 
fied and apparently austere exterior, he has a 
keen sense of humor, and was always noted 
for his good stories and companionable quali- 
ties. I once witnessed a very amusing ex- 
hibition in his court at chambers. William 
A. Beach was arguing a motion, and the 
opposite attorney exclaimed “ That’s a lie.” 
The attorneys were on opposite sides of a 
long table, at one end of which sat the de- 
mure judge. Beach glared at his antagonist 
an instant, and then started for him around the 
table. The offender skipped away from him 
at a lively gait, and after pursuing him once 
and a half around the table, Beach gave up 
the chase with a snort of disgust, and the 
other apologized. Both parties probabiy ex- 





pected to be called to order ; but the judge 
took no notice, judicial or otherwise, and 
gazed into vacancy in arapt manner. As it 
was only his manner that was rapt, and not 
the table, Beach saw the ridiculous aspect 
of the affair, and desisted. Afterward I 
asked the judge why he did not interfere. 
“Well, he said, “I thought they perhaps 
needed a little exercise, and that they would 
be more apt to feel ashamed than if I had 
rebuked them.” 

During the earlier half of this period there 
was a_ remarkable lack of harmony in 
opinion. Dissents were extremely common 
and frequently formidable. It strikes one 
with surprise to note how many principles 
now regarded as well settled were originally 
pronounced by a divided court, sometimes by 
a majority of only one. In some cases, it 
seems to me, the weight of reputation as 
well as of reason was on the side of the 
minority. This state of things is probably 
inevitable in a new court, composed of strong 
and independent minds, dealing with novel 
and debatable propositions. The court grew 
more harmonious as it became older and 
more stable in its composition. 

The early reporters of this period — Selden, 
Comstock, and Kernan—were great lawyers, 
and their reporting is among the most ad- 
mirable in the history of American courts. 
The later reporters, Smith and Tiffany, were 
among the worst conceivable ; and their work 
is a disgrace to the State, — prolix, inaccu- 
rate, incomplete, inelegant, and misleading. 
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LICKBARROW v. MASON. 






(1 Sm. L. C. 737.— Temp. 1786-1793.) 







By JOHN POPPLESTONE. 






HE story told in the old Term Reports 
Of Mason and Lickbarrow, and the right 

To stop in transit goods, unpaid for, sold 

To an insolvent; and when nights are long 

Read by each student lovingly with care 

Ere yet he girds him for his Final day. 















For Freeman, as beside the Hasingvliet — 
Fairest of all fair waterways that thread, 
By street and bridge, the town of Rotterdam, 
Where land and water meet, and every spire 

Lies deep reflected in the waves beneath — 

He paced half lost in meditative mood, 

Spoke thus to Turings: “Lo! the summer wanes ; 
The corn that waved so fairly, while the Sun 
Stood at his zenith, lies within your barns. 

Send me a cargo; send it me, I pray, 

There where the Royal Liver makes her nest, 

At Liverpool, beyond the Northern Sea, 

And I will pay you by acceptances.” 

Then Turings, hearing, did as he was prayed, 

And through the northern water the white spray 
Foamed and dashed high in air. Yet, ere he went, 
Sang Holmes, the bravest of all knights who stood 
Upon the vessel’s deck, and Captain called, 

And loud his voice and cheery. Thus he sang: 

























“Four bills of lading I have signed to-day ; 
Three bills of lading soon have passed away, 
For Turings has them; three and one are four. 


“One bill of lading still do I retain; 
One I shall have when the good ship shall gain 
Her distant port; and three and one are four.” 
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Then, as they sailed, did Turings take the bills; 
And two he gave to Freeman, who with joy 
Received them, nor by him to be outdone 

In knightly courtesy, he turned and gave 

Bills of exchange to Turings for the price. 

So the days passed, and the moon waxed and waned, 
And August days grew shorter, and the barge 
Yet sailed apace. But Freeman meanwhile sold 
To Lickbarrow of Liverpool his corn, 

The corn that lay within the vessel’s hold, 

And sent his bills of lading, and assigned 
Them duly over, and Lickbarrow paid 

His price. But Freeman, ill at ease, and grave 
With many cares, and bearing now the pain 

Of former loss, was bankrupt. Turings heard 
And shuddered ; his acceptances as yet 

Were not matured, and lost was this his wealth. 
Yet rallying, as becomes a noble knight, 

Wise in the tent as valiant in the field, 

He seized the bill of lading he retained, 

And sent it in hot haste to England's shore, 
To Liverpool, to Mason; and he said: 

“My hour of need is come; friend, be my friend 
In this my travail. Get ye down with speed 
To where the water beats upon the land, 

And oozes black by the far stretching quays, 
And where ye see the fair Exdeavour lie, 

There haste ye. Take the corn she groaning bears — 
My corn it is—and sell it; yet unpaid 

Am I; and send the money ye acquire.” 

And Mason, ever faithful to his charge 

Stayed not to question, did as Turings bid. 
Then said Sir Holmes, seeing in Mason’s hand 
The bill of lading, * Sir, so let it be 

As ye would have it. I have done my deed 
Do ye what resteth.” So he gave the corn, 
And Mason took, and sold it, in despite 

Of Lickbarrow, who, turning, strove and cried: 
“ Wrong, bitter wrong and foul despite ye do, 
As though the land were kingless, or as though 
Rough Might ruled o’er us. Sirs, the corn was mine; 
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Justly I bought it and the price I paid. 

Give it, | pray you, that our strife may cease. 
Yet — if ye will not — let us to the hall 
Where, by his minster of the West, the King 
Sits to right wrong, with him who meetly wears 
The Ermine of the Lord Chief Justiceship.” 
But Mason answered: “ Sir, ye waste your words ; 
The corn is Turings’.. Freeman, when he sold 
And sent you bills of lading, had not paid 

The price he promised. Bankrupt now is he, 
And since I stopped it, lo! the corn was mine.” 


Then on a day when, in due order ranged, 

The judges, following their custom, sate 

To hear the plaints of those who suffer wrong, 

In the great hall, where the dim light beat through 
The many-colored panes, the knights drew near 
And cried for Justice. And when all was told 
Stood one grave judge before the rest and sang :— 


“This is the song, the Song of Ashurst, J., 
Let him who will, J. Ashurst’s song gainsay ; 
He errs in counsel. Lo! I sing the law. 


“Dear is the right to stop zz ¢ransztu 
The goods unpaid for, when the seller knew 
The buyer bankrupt. List! I sing the law. 


“Yet, if before the goods the seller takes, 
The purchaser a due assignment makes, 
No right remaineth. Lo! I sing the law. 


“This corn Lickbarrow from yon Freeman bought ; 
Justly he claimed the goods; and true he ought 
To have them rendered. I have sung the law.” 


Thus ceased he, and the murmured plaudits rose 
As, for the plaintiff finding, he resumed 

His seat august. Then slowly from the hall 
The people passed away, and darkness fell 

Upon them with the night; and the gray mists 
Rose from the river, and the land was still. 
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GLEANINGS FROM EARLY MASSACHUSETTS LAWS. 


By Austin A. Martin. 


_ the student of history the statute- 

book of any particular period fur- 
nishes much valuable information as to the 
general habits and modes of life of a people. 
The main features of the laws of all Anglo- 
Saxon communities are substantially the 
same, varying in details according to the 
different conditions in which each finds it- 
self. There everywhere exist the same needs 
of good government, administration of jus- 
tice, regulation of trade, descent of property, 
encouragement of morality, and suppression 
and punishment of evil-doers. 

The differences which appear in the stat- 
utes depend upon varying social and local 
conditions, and the more or less severe 
moral sense of the people. Beyond the laws 
which are essential and common to all com- 
munities, it is safe to say that every statute 
has been enacted to meet some real or sup- 
posed local need, and it is from these that 
the student can glean many curious and sig- 
nificant facts. For example, a statute fixing 
a bounty for the killing of wolves would 
hardly be found in any country where the 
wolf was not a somewhat near neighbor. 
Laws regulating dealings with Indians, or 
those relating to the discipline of negro 
slaves, are the natural concomitants of the 
existence of those people in the community. 
The punishments enacted for the suppres- 
sion of crimes and minor offences strongly 
reflect the existing moral sense at the 
time. 

Without further preface, and without go- 
ing back to the earliest days of the Colony, 
an old folio volume in my library, the “‘ Laws 
of the Province of Massachusetts Bay,” from 
1692 (4 William and Mary) to 1766 (6 George 
III.), edition of 1759 with supplements, con- 
tains some enactments which may well sur- 
prise and amuse the descendants of their 
framers. 





In the first place, the laws affecting crimi- 
nals have none of the sentimental euphe- 
mism which characterizes some later statutes. 
A spade is called a spade with unmistakable . 
clearness of diction, and the punishments 
are prescribed with a vigorous emphasis. 
The gallows, pillory, stocks, and the lash, 
branding, cutting off and nailing of ears, are 
the means by which, in addition to or in 
lieu of fines, the blind goddess enforced her 
decrees. It is true that Section 43 of the 
“‘ Body of Liberties” prescribes that no man 
shall be beaten with above forty stripes, nor 
shall any true gentleman, nor any man equal 
to a gentleman, be punished with whipping, 
unless his crime be very shameful, and his 
course of life vicious and profligate. Section 
45 of the “ Body of Liberties” also provides 
that no man shall be forced by torture to 
confess any crime against himself, nor 
against any other, except in certain cases 
therein laid down; in which event he may 
be tortured, “yet not with such tortures 
as be barbarous and inhumane.” Unfortu- 
nately we know that on Sept. 19, 1692, Giles 
Corey was pressed to death at Salem, for re- 
fusing to plead, when arraigned for witch- 
craft. In 1692 the laws against witchcraft 
were still in force; namely, “ If any man or 
woman be a witch, that is, hath or consulteth 
with a familiar spirit, they shall be put to 
death.” On Sept. 22, 1692, at Salem, oc- 
curred the last execution for this crime in 
the Province, when several persons were put 
to death, all protesting their innocence. In 
January, 1693, the Grand Jury brought bills 
against some fifty persons for witchcraft ; but 
all were acquitted except three, and these 
were reprieved. It is thus evident that a 
reaction in public feeling had set in, and in 
1697 the General Court appointed January 
14 as a day of fasting and prayer on account 
of “the late tragedy raised among us by 
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Satan and his instruments through the awful 
judgment of God.” 

Leaving these gloomy reminiscences and 
coming to lighter matters of the law, we find 
that profane swearing was very properly 
punished by a fine of five shillings, failing 
to pay which the offender was set in the 
stocks, not exceeding two hours. If he 
uttered more than one oath on the same 
occasion and in hearing of the same per- 
sons, his punishment was twelve pence for 
every oath after the first, and a seat in the 
stocks for three hours, where he could cool 
his spleen and reflect on his sins, unless the 
contributions of addled eggs and other mis: 
siles by the youths of the town interrupted 
his meditations. 

A person convicted of drunkenness could 
take his choice between paying five shillings 
or the stocks for three hours. 

A conviction of theft involved a fine of 
five pounds or twenty stripes; and if the 
thief was unable to make restitution or pay 
threefold damages to the injured party, the 
latter could dispose of him in service to any 
of their Majesties’ subjects, for such term as 
should be adjudged by the court. 

Burglars and robbers were to be branded 
on the forehead with the letter B. Fora 
second offence they were to be set upon the 
gallows for the space of one hour with a rope 
about their necks, and one end thereof cast 
over the gallows, and to be severely whipped, 
not exceeding thirty-nine stripes. For a 
third conviction, they were to suffer death, as 
being incorrigible. This latter provision is 
noteworthy, as being in line with our Habit- 
ual Criminal Acts, though more Draconian 
in its character. For the first and second 
offences the culprits were to pay treble 
damages to the injured parties. Indeed, 
throughout all these criminal statutes, full 
measure of restitution as well as severe pun- 
ishments are prescribed. 

The severity of the above penalties ap- 
pears to have been insufficient, for Chapter 
I., Acts of 1715, after a preamble setting 
forth that ‘“ Whereas, notwithstanding the 





Laws already made for the punishing of 
criminal Offenders, many Persons of late 
have been so hardy as to break open in 
the Night, the Dwelling Houses of several 
of his Majesty’s good Subjects, and have 
not only stolen their Goods, but put them 
in Fear and Danger of their Lives,” enacts 
the punishment of death for the crime. 

And Chapter I., Acts of 1711, “ To the 
Intent Her Majesty’s Leige People may be in 
peace and out of Fear of being assaulted and 
robbed by ill-minded, wicked Ruffians, as 
they are travelling the Common Roads or 
High-Ways,” enacts as a penalty for robbery, 
burning in the forehead or hand, six months’ 
imprisonment, and treble damages to the 
party robbed; and for a second offence, 
death. And by Chapter VIII., Acts of 1761, 
for the first offence, death, “ without Benefit 
of Clergy.” 

Liars and libellers might find themselves 
mulcted to the tune of twenty shillings, or 
be seated in the stocks, or be publicly 
whipped, at the discretion of the court. 

A forger found scant mercy. He had to 
make full restitution to the injured party ; 
also he must be set in the pillory, and then 
and there have his ears cut off, and suffer 
imprisonment for one year. Fancy the du- 
ties of the officer deputed to brand B’s upon 
men’s foreheads, cut off their ears, or nail 
them to boards. One can imagine the awk- 
ward attempts to get the iron hot and apply 
it to the forehead of the struggling culprit, 
and the unskilful efforts to cut through the 
tough, gristly substance of the ear, amid the 
howls and contortions of the victim. 

A perjurer or suborner of perjury had the 
disagreeable alternative of paying twenty 
pounds, or of being set in the pillory for an 
hour, and to have both his ears nailed ; and 
to be forever after infamous, until judgment 
reversed. 

Chapter IV. of the year 1694 re-enacts in 
substance the earlier law of Plymouth Col- 
ony, on which Hawthorne’s famous story 
“ The Scarlet Letter” is founded. The pun- 
ishment for adultery, as there laid down, is 
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that both parties “ shall be set upon the Gal- 
lows by the space of an Hour, with a Rope 
about their Neck; and the other End cast 
over the Gallows ; and in the Way from thence 
to the Common Goal, shall be severely 
whipped, not exceeding forty Stripes each. 
Also every Person and Persons so offending 
shall forever after wear a Capital A, of two 
Inches long and proportionate Bigness, cut 
out in Cloth of a contrary Colour to their 
Cloaths, and sewed upon their upper Gar- 
ments, or on their Back in open View.” If 
afterwards found without his or her letter, 
the culprit was to be publicly whipped not 
exceeding fifteen stripes. 

The House of Correction, fetters or shack- 
les, and moderate whipping not exceeding ten 
stripes at once, and in case of failure to 
work, while sojourning at the House of Cor- 
rection, a judicious reduction of food, were 
the lot of Rogues, Vagabonds, Beggars, Per- 
sons using any Subtle Craft, Juggling, or 
unlawful Games or Plays ; Persons feigning 
themselves to have Knowledge in Physiog- 
nomy and Palmistry ; Fortune Tellers, Com- 
mon Pipers, Fiddlers, and numerous others 
of the vicious and vagrant classes, and “ such 
as neglect their Callings, spend what they 
earn, and do not provide for themselves or the 
Support of their Families.” 

Indian, Negro, and “ Molatto” slaves must 
not be abroad in the night-time after “ nine 
a Clock,” unless upon some errand for their 
respective masters or owners, under penalty, 
unless they could give a good account of 
themselves, of being sent to the House of 
Correction “ to receive the Discipline of the 
House.” 

In Chapter I., Acts of 1711, it is provided 
that composers or publishers of profane songs 
or mock sermons may be punished by a fine 
of twenty pounds, or by standing on the pil- 
lory once or oftener, with an inscription of 
their crime, in capital letters, affixed over 
their heads. 

Chapter V., Acts of 1713, after a preamble 
setting out “Whereas the Limbs and Lives 
of several Persons, have been greatly en- 





dangered in riding over Boston Neck by 
their Horses throwing of them, being af- 
frighted and starting, at the Firing of Guns 
by Gunners that frequent there after Game,” 
enacts a penalty of twenty shillings for every 
such firing on Boston Neck within ten rods 
of the highway. 

Serving on juries seems to have been no 
more popular in 1716 than at the present 
day; for Chapter V. of that year, after a 
preamble setting forth that the former pen- 
alty of forty shillings for default as a juror 
had not been sufficient to induce many of 
the most able and best qualified persons to 
perform their duties, prescribes a fine of not 
less than four pounds, nor exceeding six 
pounds, for such neglect. 

The killing of wolves was encouraged in 
1693 by a reward of twenty shillings for 
every grown wolf, and five shillings for 
every wolf's whelp. This was subsequently 
raised in 1715 to forty. shillings for every 
grown wolf. 

In 1693 the militia must have been an 
awe-inspiring body. Every foot-soldier was 
to be armed with “a well fix’d Firelock, 
Musket, of Musket or Bastard Musket bore, 
the Barrel not less than three Foot and a 
half long : a Snapsack, a Collar with twelve 
Bandaliers, or Cartouch-Box; one Pound of 
good Powder, twenty Bullets fit for his Gun ; 
and twelve Flints ; a good Sword or Cut- 
lash ; a Worm and Priming Wire, fit for his 
Gun.” By a subsequent Act, Chapter IV., 
Acts 1711, “a good Goosenecked Bayonet 
with Socket,” was substituted for the Sword 
or “cutlash.” Commissioned officers were 
given authority to correct disorders, con- 
tempt on watch and some other military 
offences, by punishments not greater than 
“laying Neck and Heels, riding the Wooden 
Horse, or ten Shillings’ Fine.” Fancy our 
gallant Cadets or the dignified Ancients and 
Honorables undergoing the above discipline. 

Chapter XVII., Acts 1701, fixes the fee 
for an attorney at law in the Superior 
Court of Judicature at twelve shillings ; and 
in the Inferior Court of Common Pleas, ten 
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shillings and no more. Chapter I., Acts 
1714, provides that no person shall “ enter- 
tain” more than two attorneys, “that the 
adverse Party may have Liberty to retain 
others of them to assist him, upon his 
Tender of the established Fee, which they 
may not refuse.” Hard times for attorneys, 
truly ! 

Chapter IV., Acts of 1700, enacts that all 
Jesuits and Roman Catholic priests and mis- 
sionaries shall depart out of the Province, 
under penalty of perpetual imprisonment ; 
and if they should escape from such impris- 
onment, to be punished by death. 

By Chapter VI., Acts of 1705, any negro 
or mulatto presuming to strike any person of 
the English or other Christian nation, was to 
be severely whipped in the discretion of the 
court. 

While the Indian inhabitants of the Prov- 





ince were carefully restrained from lawless- 
ness, their rights were vigilantly protected 
by various wise and just laws. Severe pen- 
alties were imposed for selling them liquor, 
cheating them out of their lands, and other- 
wise defrauding them. Their lands, too, 
were not liable to be taken for their debts. 

The foregoing gleanings convey a fair 
idea of the flavor, so to speak, of the then 
laws. 

While we may condemn the more barba- 
rous modes of punishment then in vogue, 
and the undue severity of some of the pen- 
alties, one cannot but feel that in case of 
some particularly brutal and savage crimes, 
notably house-breaking, garroting, and wife- 
beating, we might well return to the severe 
but salutary discipline of the lash as admin- 
istered to evil-doers in those days by the 
good citizens of Massachusetts. 
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IV. 
JIM WAY. 


By J. W. Donovan. 


eo many a man is convicted without 

just cause, needs no argument; that 
many men are imprisoned unjustly, need not 
be urged to be believed. Such was the 
case with Ben and Jim Way, father and 
son. 

It was before the war, at St. Clair, on a 
cold winter morning, when the sheriff called 
up: the turnkey early, to admit a couple of 
English prisoners under arrest for murder. 
It was a dreary, bitter cold morning. The 
prisoners were scantily clad in “ blue jeans,” 
and looked tired and hungry, pinched and 
half frozen. They pleaded not guilty, and 
were soon bound over to the circuit for 
trial by jury. 

Trial-day came, and they were ably de- 
fended ; but their showing was rather mea- 
gre. The jury —a very dull and stupid and 
biassed one —found defendants guilty of 
murder in the first degree. The father and 
son sat dazed under the finding; at last 
the old man said, “That’s wrong; that’s 
wrong.” This was overheard by a bright 
young lawyer, who remembered it. He vis- 
ited Judge Turner before sentence, and 
stated what he heard, and urged that a new 
trial be granted, which, after much delay, 
was allowed, and a new trial set and had, 
in which the real truth came out with all 
the vividness that a boy’s keen nature 
could develop it. 

It appeared, by the father’s story, that the 
killing was not murder in any sense, but 
merely the killing of a human being with- 
out motive or malice. Ben Way and son were 
English. The neighborhood was of another 
nationality. A school-meeting had been 
held, at which the old man had advocated 
an advance in the teacher’s salary. Words 
had followed ; and on their way home, Ben 





and Jim Way were beset by one who struck 
a heavy blow at the father with a club, but 
failed to hit him in the darkness, when the 
big fellow grappled and threw the old man 
face downward, who then called to his son, 
“Help, Jim! he’s killing me;” and the 
son grabbed an axe near by, and cut the 
assailant deep in the back, killing him in- 
stantly. 

To avoid the mob who gathered and broke 
in the old man’s windows, his wife fled to 
the lake-shore; and later on, the father and 
son followed, leaving a deserted team and 
home and many marks of crime behind 
them. It was at the lake-shore they were 
arrested, on the night before their capture 
as described. After hearing the old man’s 
story (not related at the first trial), the jury 
said, “ Not guilty as to Ben, and guilty as to 
Jim,” to the surprise of the trial judge and 
counsel, and a majority of the spectators. 

Jim was small and young, and bore it like 
a boy hero. He had become a hero as soon 
as the old man told of his bravery. At the time 
of sentence, he said, “It’s all right, Judge. 
I struck him,—I did it to save father. 
That’s all I have to say, Judge,—TI did 
it to save father. His words appealed 
to me, Judge. You know I was excited. 
I could n’t help it.” 

Every eye in the court-room grew moist ; 
tears came down the cheeks of the judge, 
who gave “ Jim” a sentence of three months 
in prison, and hoped they would “be kind 
to him.” At this remark the whole crowd 
broke out in tears and applause.» “ Jim” 
was met with kindness at Jackson. After 
a few days’ confinement, he was given the 
freedom of the yard, and a nominal re- 
straint only was kept over him, for he was 
hailed as a hero for defending his father. 
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JURIES AS THEY 


HERE are curious things to be told re- 
garding juries, both as to their ancient 
and modern history. Valuable as the institu- 
tion is, we have little or no certain knowledge 
of its origin. Not only have the Normans, 
the Saxons, the Gauls, the Romans, and even 
the Trojans, in turn had ascribed to them 
the honor of being the inventors of the sys- 
tem, and in turn been dispossessed of it, but 
some writers, acting like those foolish old 
testators who make a point of leaving their 
money to persons already having more than 
they know what to do with, declare that to 
Alfred the Great —a_ sovereign already 
lauded as the inventor of half the noblest 
institutions of England — fhe entire credit 
of the whole matter is due. 

Whoever was the inventor, or what the 
period of the birth of the system, it is quite 
certain that very few traces of it are to be 
found anterior to the reign of Henry II. 
From the time of William to that of Henry 
II., the mode of administering justice was 
very simple. In civil cases a little hard 
swearing on one side or the other soon set- 
tled the matter; while as to criminals, by 
“fighting it out,” a far more speedy result 
was, we doubt not, obtained than is arrived 
at in our courts of justice at the present 
day. In Henry’s reign, however, the simpli- 
city of all judicial proceedings was muth 
broken in upon by the passing of a famous 
statute, usually called the Grand Assize. 
This statute ordained that in all cases in 
which the ownership of land, the rights of 
advowson, or the claims of vassalage came in 
question, four knights of the county should 
be summoned, who joining with them twelve 
men, neighbors of those whose rights were 
in dispu¢e, should hear from them, upon 
their oaths, the truth of the matter in ques- 
tion. If these twelve could not agree in 
the tale they told the knights, the minority 
were dismissed, and others chosen in their 
stead; and this was repeated until twelve 
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men were found whose tale was uniform ; and 
then according to it judgment was given. 

This singular mode of adjudicating ap- 
pears to have ever since been held in great 
estimation; for although other species of 
trial by jury soon after sprung up, the grand 
assize was not set aside, but continued to be 
put in practice now and then down to the 
year 1838, when, for the last time, four 
knights girt with their swords, and twelve 
recognitors, met in the Court of Common 
Pleas at Westminster, and were addressed 
by the Lord Chief-Justice Tindal as “gen- 
tlemen of the grand inquest and recognitors 
of the grand assize.” The institution was 
shortly after abolished by act of Parliament. 

During the time of Edward I. the jury 
system was greatly improved, and to a cer- 
tain extent resembled that of the present 
day. Knights of the shire were summoned 
by the sheriff, — the origin of the present 
grand jury,—twelve of whom had to be 
unanimous in presexting the guilt of a pris- 
oner to the petty jury who were to try him. 
The petty jury, indeed, differed from a mod- 
ern one in one important particular; for 
those composing it, after being sworn to act 
truly, heard no evidence from others, but 
each separately delivered a verdict founded 
on his own knowledge of the matter, and was 
thus a witness as well as a juryman. If the 
twelve could not agree, the minority were, 
as in the grand assize, turned aside, and 
others chosen in place of them, and this was 
done until the twelve presented a uniform 
verdict. 

It may amuse the reader to know that the 
first civil matter tried by a jury, properly so 
called, of which any record has descended 
to us, was an action by the parson of Chip- 
ping-Norton against another parson for turn- 
ing him out of his house on a Sunday. 

It was not until the time of Henry VI. 
that witnesses were allowed to be called, to 
inform the consciences of the jury respecting 





Furies as They 


Were and Are. 301 





the matter in dispute, and not until so late 
as the reign of Anne that witnesses for a 
prisoner were heard upon oath. 

The position of jurymen in “the good old 
times” must have been one of no ordinary 
severity. The fundamental rule was that 
the twelve men must agree in order to form 
a legal verdict. Why twelve were chosen in 
preference to any other number does not ap- 
pear ; and the only explanation, if it may be 
called one, is that of Sir Edward Coke, who 
says that twelve “is a number in which the 
law delighteth.” In order then to get these 
twelve men to agree, all kinds of manceuvres 
were used. At first the practice of adding 
fresh jurymen, and turning away those who 
would not agree with the majority, techni- 
cally called “afforcing,” was adopted ; but 
this was attended with the expense of so 
much time and trouble as to be almost use- 
less. Then it became the custom to heavily 
fine those who would not agree with the 
majority, and this shortened matters a good 
deal; subsequently the verdict of the major- 
ity was taken, the dissentients being fined 
or imprisoned ; and at last the practice was 
adopted which has descended to the present 
day, of confining the sacred twelve alone, 
without meat, drink, or fire, until the verdict 
was satisfactory. 

In some of our old law books we meet 
with very amusing accounts of unfortunate 
jurymen being detected in attempting to 
evade this very stringent measure, and their 
peccadilloes seem always to have met with 
severe chastisement. 

Thus, in Hilary term, 6 Henry VIILI., 
we have a long account of a motion in the 
King’s Bench to arrest a judgment obtained 
at the previous assizes, on the ground that the 
jurors had “improperly eaten and drank ;” 
and says the report, “ upon examination it 
was found that the jury had after long con- 
sideration agreed, and returning to the court- 
house to give in their verdict, they saw Read, 
C. J., in the way running to see a fray, and 
they followed him, and all ate bread and drank 
ahorn of ale; and for this every one was fined 

40 





forty shillings, but the plt. had his judg- 
ment stand upon their verdict.” The report 
does not inform us what fine was inflicted 
upon the learned judge for leaving the judg- 
ment-seat “to see a fray.” 

In another case of ‘ Mounson v. West,” 
about the same period, the jury had been 
absent so long to consider their verdict, that 
“the court did suspect, and gave command- 
ment that a trusty man should search them, 
which was done, when some had figs in their 
pouches, and some had pippins, and some 
did confess that they had eaten of figs, and 
some that they had pippins, but had not 
eaten thereof; whereupon after great and 
solemn advice and consideration, they who 
had eaten of the figs were fined £5 each, 
and they who had pippins, of which they had 
not eaten, forty shillings each.” 

Shortly afterward the court of Queen’s 
Bench declared that for “a-juryman to have 
sweetmeats in his pocket was a high misde- 
meanor, punishable by fine or imprisonment 
or both.” 

It was not, however, on the score of eating 
when he should have been fasting alone, that 
the juryman’s life was a hard one; if the 
judge considered that their verdict was 
against evidence, they might be punished 
with loss of all their personal property, might 
be imprisoned for a year, and were ever 
afterward considered infamous; while the 
amount of bullying to which they were ex- 
posed, both from the judge and from the 
counsel, would scarcely be credited at the 
present day. They were threatened, laughed 
at, and even taunted with being accessory 
to the prisoner’s guilt, if they hesitated about 
giving the desired verdict. After enduring 
all this uncomplainingly for some hundred 
years, we find juries about the middle of the 
sixteenth century suddenly attempting to 
throw off the disgraceful shackles with which 
they had been for so long loaded. The first 
important case on record in which a jury 
boldly stood out against the judge is that of 
Sir Nicholas Throckmorton, tried at Guild- 
hall in 1554. 
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Throckmorton was indicted for high trea- 
son, and after a shamefully one-sided trial, 
the jury were almost directed to find him 
guilty. After a long absence from the court 
they returned and deliberately pronounced a 
verdict of “ Not guilty.” “ Upon this,” says 
the reporter, “ the Lord Chief-Justice remon- 
strated with them in a threatening tone, say- 
ing, ‘Remember yourselves better. Have 
you considered substantially the whole evi- 
dence as it was declared and recited? The 
matter doth touch the queen’s highness and 
yourselves also; take good heed what you 
do.’”: When he had finished Whetston, the 
foreman, said: “ My lord, we have found him 
not guilty, agreeably to our consciences ; and 
so say we all.” But the jury suffered griev- 
ously for their honesty ; the court committed 
all twelve to prison: four were soon dis- 
charged on humbly admitting that they had 
done wrong ; but of the remaining eight, the 
Star Chamber adjudged that three of them 
should be fined £2000 each, and the other 
five £200 each. So much for impartiality 
in the sixteenth century ! 

Throckmorton’s jury had, however, broken 
the ice, and others were not slow in following 
their example; and for more than one hun- 
dred years after, battles were being continu- 
ally fought between judge and jury with 
ever-varying results. In poor Mrs. Lisle’s 
case the judge (Jeffreys) gained the day ; on 
William Penn’s trial the jury stood firm and 
triumphed ; but the most glorious example 
of their success was shown upon the trial of 
the seven bishops in 1688, from which period 
we may date the decline of the arbitrary au- 
thority which the judges had before exercised. 

While our modern jury system is a vast 
improvement over that which has preceded it, 
still it must be admitted that many glaring 
defects still remain in this noble institution. 
The composition of our juries is a matter 
which must cause a vast deal of reflection to 
the thinking man. Cases involving ques- 
tions requiring the utmost intelligence for 
their consideration are often submitted to 
men possessing not even ordinary reasoning 





powers ; and criminal matters, involving as 
they frequently do the lives of fellow crea- 
tures, whose guilt or innocence can only be 
determined upon by disentangling with the 
utmost nicety the most conflicting evidence, 
are intrusted to men often of very limited 
endowments. 

No one unused to the proceedings in our 
criminal courts would believe what strange 
exposures of the ignorance of jurymen now 
and then take place. Prisoners have before 
now been declared guilty and recommended 
to mercy on the ground that the jury were 
not guite sure that they did it. A jury at 
Cardigan found a man guilty of arson with 
420 damages. Another set of “ clodhop- 
pers,” trying a man for murder, and being 
much confused by the judge telling them that 
upon the same indictment, if not satisfied 
as to the capital crime having been commit- 
ted, they could find the prisoner guilty of 
manslaughter, just as they could on an indict- 
ment for child-murder find a woman guilty 
of concealing the birth, — after deliberating 
for a long while, found the man guzlty of 
concealing the birth of the deceased. A few 
years ago a poor woman was tried at an 
assize town in South Wales, for the murder 
of her infant. The jury appeared to listen to 
the case with the utmost attention ; but what 
was the general astonishment when upon the 
conclusion of the “ summing up,” the foreman 
addressed the judge with: “ My lord, I wish 
to say that I am the only man on the jury 
understanding English.” Of course, nothing 
could be done in such a case; the prisoner 
had been given into their charge, and they 
were bound to convict or acquit her. The 
foreman had therefore to explain the case to 
his brother-jurymen, and it is hardly neces- 
sary to say the woman was acquitted. 

A still more ridiculous instance of jury 
ignorance occurred some years ago on the 
Western Circuit. A man was indicted for 
burglary ; the proofs were so clear against 
him, he having been caught in the act, that 
it was presumed that no defence would be 
attempted. His counsel, however, made a 
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long and flaming speech, and protested that 
he believed the man to be innocent. The 
judge told the jury that it was unnecessary 
for him to sum up, as they could have but 
one opinion. After conferring a moment, 
the jury turned round and deliberately pro- 
nounced a verdict of “ Not guilty,” to the 
amazement of every one in court. Of course 
the prisoner was, without further question 
on the case, discharged. On inquiring of a 
juryman the reasons which influenced them 
in giving so curious a verdict, the following 
reply was elicited: ‘‘ Well, sir, we be most 
on us P men, and though the Lunnon 
judge said e thought the prisoner were 





guilty, our recorder [who was the man’s coun- 
sel] said he thought he warn’t, and we like to 
stick up for our recorder !” 

Of course it is at all times easier to point 
out defects than to suggest remedies ; but 
for the grievances we have mentioned, the 
cure seems simple and obvious. In all cases 
involving important questions or the life of a 
feliow creature, allow special juries, consist- 
ing of men who from their education and 
position in society are enabled to understand 
all the bearings of the case, and pronounce 
a verdict thereupon in a much more satisfac- 
tory manner than any common jury could 
do. — Chambers’ Fournal., 





USURY. 


By CHAMPION BIsSELL. 


I DO not propose to follow in the foot- 
steps of Jeremy Bentham, and write 
another “ Defence of Usury ;” but it may 
not be time wasted to suggest to the pro- 
fession that as occasion serves, its members 
should endeavor ‘to influence the repeal of 
statutes against usury, of which it is not too 
much to assert that they are relics of bar- 
barism, infringements of personal liberty, 
and inconsistent not only with constitu- 
tional rights but with themselves. 

The statutes of the State of New York in 
particular labor under these conditions. 
They provide that whoever receives more 
than six per cent per annum for the loan or 
forbearance of money is guilty of a mis- 
demeanor, the penalty for which, on con- 
viction, may be a fine of not more than one 
thousand dollars, or imprisonment for not 
more than six months, or both. A few 
years ago, 1880, the lawful price of money 
was changed from seven per cent per an- 
num to six; so that the same transaction 
which would have been virtuous and legal 
in 1875 is a crime in 1885. Here is an 





inconsistency, since whatever is right at one 
time is right at all times. 

Licensed pawnbrokers may, however, 
charge and receive thirty-six per cent and 
twenty-four per cent and twelve per cent 
per annum. Now, if usury is a crime per se 
the State does wrong to license men to 
commit such a crime; and if usury is not a 
crime per se, the State does wrong to punish 
citizens criminally for taking as much rent 
for the use of money as the borrowers are 
willing to agree to pay. 

Corporations may not plead usury, or 
complain to the magistrates against those 
persons who receive high interest from 
them. That is, usury is a crime, and bur- 
glary is a crime; but you may practise one 
crime with impunity provided the victim is 
a corporation, while it still remains a felony 
if you burglarize a corporation. _ 

So much for the inconsistent demerits of 
the statute in force in the most populous 
and wealthy State in the Union, in 1890. 
How does such a statute affect the rights 
and personal liberty of the citizen? 
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One of the axioms of civilized society is 
that a citizen may do what he likes with his 
own property, so long as he does not injure 
any other person. Humanity has curtailed 
this right as to the ‘particular instance of 
cruel treatment of animals, recognizing in 
them, and justly, a certain personality and 
citizenship. But he is at liberty -to give 
away his grain, or sell it for all he can get, 
or keep it; but the usury statute forbids 
him to treat in the same manner the price 
he may have received for the grain. He 
may give it away or he may keep it ; but if 
he sells it for all he can get, he may be sent 
by the judges of special or general sessions 
to the penitentiary for six months, and his 
reputation be clouded during his life and 
thereafter. 

The advocates of this usury statute aver 
that the person who violates the statute 
does injure another person, namely the 
borrower, by “taking advantage of his 
necessities” and thus causing him to pay 
for money more than it is worth. I have 
heard a United States Circuit Judge use 
these identical words. 

If this view is correct, then the baker who 
receives from me ten cents for a loaf of 
bread which costs him three cents “takes 
advantage of my necessities.” Certainly I 
must have the bread or go hungry. But 
the baker would say, “Do not send me to 
the penitentiary for this ; if you don’t like 
my loaf at ten cents, go to another baker, 
or satisfy your hunger with some other 
edible.” And the money-lender would also 
say, “If you do not like my money at fifteen 
per cent, go to some other lender ; or make 
your purchases or satisfy your creditor in 
some other way.” And if the baker is 
right, the money-lender is not wrong. 

In fact the position of the baker is not so 
tenable as that of the money-lender ; since 
the supply of grain or bread may be monop- 
olized, but the supply of money never can 
be monopolized. There is more money than 
grain or bread or any other one commodity 
all over the world, and the supply is more 





equally distributed; hence money is less 
liable to be “cornered” than any other 
commodity. 

One might even maintain this proposition, 
namely, that there is no such thing as usury ; 
since upon absolutely safe security, such as 
British consols, United States bonds, and 
bullion, money can always be had, wherever 
money exists, at a minimum of charge, usually 
less than legalized rates. When securities 
are not absolutely safe, and the element of 
insecurity is disclosed, whatever excess is 
charged is an insurance premium. But the 
statute makes it criminal for a lender to 
take such a premium; although by statute 
the pawnbroker may take a premium with- 
out the risk, and by statute you may com- 
mit this crime with impunity against a 
corporation. 

At common law there can be no penalty 
for usury, because the common law enforces 
all contracts, not fraudulent or contra bonas 
mores, made between adults of sound mind. 

Equity might step in, and say to the 
lender, Your charges under the circum- 
stances are too onerous ; you must accept 
your principal with so much less interest. 

Finally appears an act of a legislature, by 
which you not only lose your loan, but may 
be consigned to the penitentiary in 1890 
for doing what was declared to be by a fore- 
going legislature eminently virtuous and 
proper in 1875, and what you have in real- 
ity a right to do at all times. 

It is the effect of absurd statutes to defeat 
their own purposes. Large capitalists as a 
rule do not lend money on dubious securi- 
ties. Borrowers on insecurities seek out 
small capitalists, who not only charge in- 
surance premium on the risk of loss, but 
another and larger premium on the risk of 
a defence in court, and another and larger 
premium on the risk of prosecution in a 
criminal court. There are thousands of bor- 
rowers in New York and King’s counties 
who are to-day paying one hundred per cent 
per annum for money which, but for the 
usury statutes, they could borrow at twenty- 
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five cr thirty per cent. The latter percent- 
age in the average case covers the risk of 
loss; and would not distress the average 
small borrower, whose principle may be sum- 
marized thus: ‘I would rather borrow money 





at thirty per cent and get it, than talk about 
borrowing it at six per cent and zof get it.” 

I have not begun to cover the ground, 
as to this subject ; but this article is long 
enough. 
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A 


CODE, or not a code, —that is the question! 
Whether ’tis better in the law to suffer 


The flaws and defects of numerous practiques, 
Or to take arms against a sea of troubles, 


And by revising end them! 


To prune, to change, 


No more —and by a code to say we end 

Abuses, and the thousand natural pests 

That law is heir to; ‘tis a consummation 

Devoutly to be wished.— To prune, to change, 

To change, perhaps Destroy! Ay, there’s the rub; 
For in that sleep of law what ills may come, 
When we have shuffled off the dreadful plague 


Must give us pause. 


There’s the respect 


That makes precedents of so long life; 

For who would bear the whips and smarts of law, 
The high judge’s frown, the lawyer's charges, 

The pangs of satisfying debts, the law's delay, 
The insolence of sheriffs, and the spurns 

That patient merit of the policeman takes, 

When he himself might his guzetus make 


With a bare reform? 


Who would judges pay 


To groan and sweat under a weary life, 

But that the dread of something after change 
(Those undiscovered evils from whose ruin 
No government returns) puzzles the will, 
And makes us bear those ills.we have, 
Than fly to others that we know not of. 
Thus wzsdom does make cowards of us all, 
And thus the native hue of resolution 

Is sicklied o’er with the pale cast of thought, 
And enterprises of great pith and moment 
With this regard their currents turn awry, 


And lose the name of action. 
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DRUNKENNESS AND ITS 


MID the great variety of treatment to 
which drunkenness was subjected by 
the ancients, all lawgivers seem to agree in 
treating it as a state of disgrace; and since 
it is brought on deliberately, it is still more 
odious and without excuse. Whatever in- 
dividuals may think and say, no nation 
treats it as meritorious. Yet Darius is said 
to have ordered it to be stated in his epitaph, 
that he could drink a great deal of wine and 
bear it well,—a virtue which Demosthenes 
observed was only the virtue of a sponge. 
At the Greek festival of Dionysia, it was a 
crime not to be drunk, —this being a symptom 
of ingratitude to the god of wine, — and prizes 
were awarded to those who became drunk 
most quickly. And the Roman bacchantes, 
decked with garlands of ivy, and amid deaf- 
ening drums and cymbals, were equally ap- 
plauded ; but at length, even the Bacchanalia 
were suppressed by a decree of the Senate, 
about 186 B. Cc. 

Notwithstanding these exceptions, the of- 
fence of drunkenness was a source of great 
perplexity to the ancients, who tried nearly 
every possible way of dealing with it. If 
none succeeded, probably it was because they 
did not begin early enough, by intercepting 
some of the ways and means by which the 
insidious vice is incited and propagated. 

Severe treatment was often tried to little 
effect. The Mosaic law seems to have im- 
posed stoning to death, at least if the drunk- 
enness was coupled with any disobedience 
of parents. The Locrians, under Zaleucus, 
made it a capital offence to drink wine, if it 
was not mixed with water; even an invalid 
was not exempted from punishment unless 
acting under a physician’s order. Pittacus, 
of Mitylene, made a law that he who, when 
drunk, committed an offence should suffer 
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double the punishment which he would do if 
sober; and Plato, Aristotle, and Plutarch 
applauded this as the height of wisdom. 
The Roman censors could expel a senator 
for being drunk, and take away his horse. 
Mahomet ordered drunkards to be bastina- 
doed with eighty blows. 

Other nations thought of limiting the 
quantity to be drunk at one time or at one 
sitting. The Egyptians put some limit, 
though what it was is not stated. The Spar- 
tans had some limit. The Arabians fixed 
the quantity at twelve glasses a man; but 
the size of the glass was not, unfortunately, 
defined by the historians. The Anglo-Saxons 
went no further than to order silver nails to 
be fixed on the side of drinking-cups, so 
that each might know his proper measure. 
And it is said that this was done by King 
Edgar, after noticing the drunken habits of 
the Danes. Lycurgus, of Thrace, went to 
the root of the matter, by ordering the vines 
to be cut down; and his conduct was imitated, 
in 704, by Terbulus, of Bulgaria. The Suevi 
prohibited the importation of wine, and the 
Spartans tried to turn the vice into contempt 
by systematically making their slaves drunk 
once a year, to show their children how fool- 
ish and contemptible men looked in that 
state. 

Drunkenness was deemed much more 
vicious in some classes of persons than in 
others. The ancient Indians held it lawful 
to kill a king when he was drunk. The 
Athenians made it a capital offence for a 
magistrate to be drunk, and Charlemagne 
caused a law to be enacted that judges on 
the bench and pleaders should do their busi- 
ness fasting. The Carthaginians prohibited 
magistrates, governors, soldiers, and ser- 
vants from any drinking. 
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CAUSES CELEBRES. 


XIX. 
DESRUES. 


[1777.] 


N the morning of the 3d of February, 
1777, a little man, rather elderly in 
appearance, dressed after the fashion of the 
day in a lilac coat, @ /’ Anglaise, and carry- 
ing in his hand a gold-headed cane, walked 
slowly through the narrow, dirty Rue de 
la Mortellerie, near the Hétel de Ville in 
Paris. His small, piercing black eyes wan- 
dered in all directions, and seemed to be 
seeking something upon the front of the 
buildings. Finally they rested upon a sign 
bearing these words: ‘“‘ A CELLAR TO LET.” 
Planting his cane in the mud in the middle 
of the street, the littlhe man took out his 
snuff-box, and while taking a pinch of snuff, 
examined the outside of the building bear- 
ing the sign. It was distinguished, accord- 


ing to the custom of the time, not by a 


number but by a name, “THE PEWTER Por.” 

Having finished his examination, this pe- 
culiar individual entered a narrow passage- 
way which led from the street to the house, 
and accosted a woman, of whom he asked if 
he could speak to the owner of the building. 

The house belonged to a woman named 
Masson, and having obtained her address, 
the little man presented himself at her resi- 
dence, and said very politely: “I am, ma- 
dame, the owner of an estate in Beauvoisis, 
and also possess property in Paris in the 
Rue Montmartre and elsewhere. My name 
is Du Coudray. I see that you have a cellar 
to let ; and as I have just received some 
wine from Spain, for which I have no room 
in my house, I wish to find a place to store it.” 

Madame Masson replied that the cellar 
would not be free until the next day. Du 
Coudray seemed greatly annoyed ; the wine 
was lying on the wharf, and he desired to 
store it at once. However, he engaged the 
cellar, paying one quarter’s rent in advance. 





On the morning of the 4th, this same lit- 
tle man might be seen wandering about the 
Quay Saint-Nicholas. He there hired a cart, 
bought a cask of cider, and caused his pur- 
chase to be conveyed to the Louvre. Ar- 
riving there, he entered the atelier of a 
sculptor named Mouchy. He found only 
a pupil in the room, to whom he said: 
“ My dear sir, I have come to take away a 
trunk which I left yesterday with my friend 
Mouchy ; will you thank him for me for his 
kindness in taking charge of it?” 

The trunk, which was very long and pecu- 
liar in shape, was then placed upon the cart, 
having first been carefully wrapped in a large 
piece of canvas, provided by the little man. 

Half an hour later, Du Coudray started 
for the Rue de la Mortellerie with the trunk 
and cask of cider. 

At the corner of the Rue des Haudriettes 
he perceived two men, who were following 
the cart at a distance. Leaving the driver 
to continue his way, he fell back, and watched 
these two individuals. Then one of them 
approached and placed his hand upon Du 
Coudray’s shoulder. Trembling visibly, the 
little man raised his eyes, and recognized a 
certain Mevret, to whom he had owed seven 
thousand livres for a long time. 

“T have caught you at last,” cried Mevret ; 
“T have been seeking for you for a long 
time. I tell you this affair has got to be 
ended ; I have an order for your arrest! So, 
you see, further words are useless. When 
will you pay me?” 

“ My dear sir,” replied Du Coudray, whose 
limbs were trembling violently, and who kept 
his gaze fixed intently on the cart, “I regret 
exceedingly having obliged you to wait so 
long ; but now I am in a condition to assure 
you that you shall be paid at once.” 
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“Do those packages on that cart ahead 
belong to you ?” asked Mevret. 

“Yes,” replied Du Coudray, in a tremulous 
voice. “I have there some precious mer- 
chandise which I am going to store in a 
building near by. I have other packages to 
arrive ; and as soon as I effect a sale I will 
pay you all I owe.” 

Mevret bowed, and joined his companion ; 
but he did not lose sight of the little man 
and the cart. ‘“ Follow them,” he said to 
his friend. “I believe the rascal means to 
play me a trick.” 

The friend followed slowly ; and Du Cou- 
dray, who looked back from time to time, 
did not recognize the companion of his cred- 
itor. On reaching the house in the Rue de 
la Mortellerie bearing the sign of “The 
Pewter Pot,” Du Coudray began to dis- 
charge his load ; and Mevret’s friend with- 
drew, having first carefully noted the name 
of the place. 

The cask of cider was easily handled, but 
the trunk seemed to be very heavy. De 
Coudray called a water-carrier and a coal- 
heaver, who were passing through the street. 
The two aided the teamster to transport the 
packages to the cellar. Having paid these 
men, Du Coudray went about the neighbor- 
hood seeking a dealer in second-hand arti- 
cles. He finally found one, of whom he 
bought a wooden shovel, a hammer, some 
nails, and some boards; he then purchased 
a bundle of straw and returned to the cel- 
lar, where he remained for about an hour. 
When he came out, he was very red, his face 
was covered with perspiration, and he ap- 
peared nervous and excited. 

For a long time nothing was seen or heard 
of the little Du Coudray in the Rue de la 
Mortellerie. Rogeot, the water-carrier, who 
had assisted in carrying the packages to the 
cellar, and who lived in the house, noticed, 
however, that his dog always scratched at 
the cellar-door whenever he passed it, and 
howled mournfully. 

One week after the events already de- 
scribed, the inhabitants of the Rue Beau- 





bourg, attracted to their doors in the early 
morning to view the maskers parading the 
streets (for it was Mardi-gras), might have 
seen coming out of the old Hétel de Saluces, 
at the corner of the Rue des Meénestriers, 
the little man of the Rue de la Mortellerie. 
He was accompanied by a tall youth, appar- 
ently about twenty years of age. This 
young man, whose solid, well-built form cer- 
tainly indicated a vigorous constitution, was, 
nevertheless, very pale and walked with a 
slow, uncertain step. 

“Come, my dear boy,” said Du Coudray, 
“it is nothing, —a mere indisposition which 
the cool, fresh air will quickly dissipate ; 
take my arm, and let me carry the bag. We 
shall soon reach the coach for Versailles, 
and in a few hours you will embrace your 
dear mother, the excellent Madame de la 
Motte.” 

The young man passed his hand across 
his brow, and seemed to make an effort to 
control himself. The two reached the coach. 
Once in the carriage the young man sank, 
apparently exhausted, into a corner. During 
the journey the little man, who was evidently 
the guardian or a relative of his companion, 
gave him his instructions. ‘“‘ Your mother,” 
he said, “ awaits us at Versailles, and we shall 
doubtless find her at the entrance to the 
Avenue de Paris. If, however, we do not 
meet her at once, there will be no cause for 
uneasiness ; we will go to an inn, for if she 
does not come to-day, she will to-morrow, 
without fail. She is at this moment busily 
engaged in matters which concern your fu- 
ture, and has brought to bear the most pow- 
erful influences to obtain for you the situa- 
tion of which I have spoken to you.” 

Versailles was reached, but there was no 
one in the Avenue de Paris who resembled 
Madame de la Motte. After waiting for an 
hour, the young man, who still appeared to 
be suffering greatly, asked for an opportu- 
nity to rest and warm himself. Du Coudray 
took him to an inn called the Fleur-de-Lys 
on the Avenue des Sceaux. He left him 
there before a good fire, saying that he was 
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going to seek quarters for themselves, as 
there were no vacant chambers in the Fleur- 
de-Lys. 

After a short search, Du Coudray found, 
in the Rue de l’Orangerie, an inn of modest 
appearance, kept by a cooper. He entered 
and asked if they could prepare a chamber 
with two beds for his nephew and himself. 
The cooper, Pecquet, called his wife, who 
conducted the traveller to a room situated 
just above the shop. 

While examining the chamber, Du Cou- 
dray said to Pecquet’s wife: ‘My name is 
Beaupré ; I reside in Commercy ; I have come 
to Versailles to establish my nephew in a 
situation in the War Department.” Having 
made all necessary arrangements concerning 
the apartment, the little man departed for 
the Avenue de Sceaux and presently re- 
turned with his pretended nephew. Young 
De la Motte was very pale and hardly able 
to stand. “Come, my dear child,” said Du 
Coudray, “you must rouse yourself. I will 


take you to see the royal garden ; that will 
distract your attention and dissipate this 
slight indisposition caused by the journey.” 


La Motte allowed himself to be led from 
the house. A quarter of an hour later the 
two returned to.the inn. “ You have not 
taken much of a walk,” said the innkeep- 
er’s wife. ‘“ No,” replied Du Coudray; “my 
nephew is not feeling well, he is suffering 
from an attack of nausea. I am going to 
make him lie down for a while;” and he 
added in a low tone: “I am afraid it may be 
small-pox ; nothing could be more unfortu- 
nate, for I am expecting his mother, who is 
to present him to the Minister of War.” 

Du Coudray—or Beaupré,as he now called 
himself —and the young man then shut them- 
selves up in their chamber. Toward even- 
ing Beaupré descended. “He has been 
seized with an attack of vomiting,” he said 
to the innkeeper’s wife. “What a misfor- 
tune if this illness should result seriously ! 
I am expecting his poor mother at any mo- 
ment. By the way, if the boy should ask 
for his mother, you will tell him that she has 
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arrived, that she saw him while he was 
asleep, and that she is now occupied with 
matters concerning his situation in the War 
Department.” 

The next morning Beaupré came down, 
and said: “Send and buy me two ounces 
of manna and some saltpetre. My nephew 
is no better ; however, I hope that his sick- 
ness will not prove serious. I am going to 
prepare a dose of medicine for him.” 

Pecquet’s wife went up to the chamber, 
and saw that the young man had vomited 
profusely. Beaupré had washed the floor. 
“Why, Monsieur,” exclaimed the woman, 
“the boy looks very sick to me. Had you 
not better send for a physician?” “It would 
be useless, my good woman,” said Beaupré. 
“T am a physician myself, and I understand 
his complaint perfectly.” 

Pecquet’s little daughter brought the drugs, 
and Beaupré prepared the medicine. Young 
De La Motte, in a feeble voice, asked for his 
mother. The innkeeper’s wife repeated the 
lesson taught her by Beaupré, and the sick 
youth sighed. 

A little later Beaupré went down and 
breakfasted in the dining-room. Madame 
Pecquet served him; she seemed sad and 
preoccupied. “What is the matter, my 
good woman?” asked Beaupré. “One would 
think that something was worrying you.” 
The innkeeper’s wife, won by his kindly 
words, then confided to him that she had to 
pay ten crowns the next day, and had not 
a single crown wherewith to meet the debt. 
“Ts that all?” cried Beaupré; “I see that 
my nephew’s illness will probably detain me 
here some days, and my bill will doubtless 
amount to more than that sum. Take 
these ten crowns and credit them to my 
account.” 

Madame Pecquet overwhelmed him with 
thanks, and to prove her gratitude, went up 
several times to care for the sick youth. 
He no longer spoke, and seemed to be ina 
sort of stupor. 

The next day (Wednesday) Beaupré sent 
for more drugs. “I really begin to feei 
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very anxious,” he said ; “if he does not im- 
prove I shall send for a confessor —” 

“But, Monsieur, is it not rather a physi- 
cian that you need?” 

“The soul, my good lady, should be at- 
tended to before the body. But, thank God! 
we are not yet at the last extremity. I may 
be unnecessarily alarmed. As for physi- 
cians, do not mention them. I might, per- 
haps, put him into the hands of one who 
would kill him.” 

On Saturday, the 15th, Beaupré sent for 
more manna and saltpetre, and some other 
drugs. “If this medicine works,” he said 
to Pecquet, “I am sure he will recover. His 
pulse is better this morning, and his mind 
clearer.” 

In fact, young De La Motte had risen and 
seemed much improved. An hour later 
Beaupré opened a trap-door, which enabled 
him to look into the shop, and called ex- 
citedly, “ Bring me a pitcher of hot water 
at once.” 

“Is he worse ?” asked Pecquet. 

Beaupré raised his eyes toward heaven 
with a despairing look, and did not answer. 

Pecquet hastened to the chamber, and 
found the young man lying unconscious on 
the bed. He assisted Beaupré in undressing 
him. 

“ Run for a priest, my good fellow!” cried 
Beaupré, who had thrown himself upon his 
knees beside the bed, and manifested signs 
of a most poignant grief. 

Pecquet descended hurriedly, and sent his 
wife to seek the Abbé Manin. When he 
remounted to the chamber, the young man 
was breathing heavily ; and Beaupré, his eyes 
flooded with tears, was holding the hands 
of the dying youth. “My dear child,” he 
said between his sobs, “think of God; repent 
of your sins ; offer these sufferings as an ex- 
piation for the faults you have committed. — 
Ah, my good man, what a trial! He was 
not a nephew to me, he was a son. And 
to see him die thus! Poor child! what a 
misfortune, and what a blow for his poor 
mother !” 





At the sight of this despairing grief the 
good Pecquet could not restrain his tears. 
At nine o'clock all was over. The young 
man died before the priest arrived. 

Beaupré sank into a chair, overwhelmed 
by this great misfortune, and buried his face 
in his hands. After a few moments given 
to silent grief, he asked for a prayer-book, 
and kneeling beside the dead body, he read 
the prayers for the dying. The Abbé ar- 
rived, joined his prayers to those of the 
uncle, and as he left the house, said to 
Pecquet, ‘‘My heart bleeds for that poor 
man ; he is truly a saintly man!” 

On Sunday morning Beaupré prepared 
the body for burial, Pecquet assisting him in 
this sad duty. He then went to the parish 
Saint-Louis, and reported the decease of 
Louis-Antoine Beaupré, son of Jacques 
Beaupré, of Commercy, aged twenty-two 
years and six months. 

The curé, having inscribed these names 
upon the parish register and having given 
the uncle a copy of the register, asked for 
instructions regarding the funeral. 

“T wish it to be as simple as possible,” re- 
plied Beaupré, weeping. ‘‘The poor boy has 
more need of prayers than display ; I would 
rather give to the poor and for Masses the 
money which would be necessary for useless 
pomp and pageantry.” 

He left, in fact, six livres for Masses and 

six livres for the poor. Pecquet and Beau- 
pré alone followed the body, which was 
buried in the little cemetery near the forest 
of Satory. 
* Returning to the inn, Beaupré gave 
Pecquet a louis for his trouble. ‘“ And now,” 
he said, ‘I must depart at once to prevent 
the arrival of his poor mother. Thank God, 
she did not come in time to witness his 
mournful end.” 

As he spoke, he hastily gathered together 
his things. The effects of the young man 
he left, saying that he would call for them 
the next day. 

An hour later Beaupré —or, if one prefers, 
Du Coudray — was installed in the coach 
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running from Versailles to Paris. He seemed 
to be in a joyous frame of mind, and rubbed 
his hands with an air of satisfaction, as if he 
had just completed a most excellent bargain. 
As the coach rolled along, he hummed an 
air from the latest opera, — 


“Si Zerbin était roi, Zerbine serait reine.”’ 





Who was this man,— Du Coudray at 
Paris, Beaupré at Versailles ? What secrets 
did his mysterious movements conceal ? 
That is what we shall learn from the story 
of DEsRUEs. 

Desriies, a name celebrated in the annals 
of crime! Desriies, the most finished type 
of the hypocritical poisoner ! 


(To be continued.) 





JUDICIAL COMPLIMENTS. 


By JosepH ULLMAN. 


HE learned counsel who were “sat 
upon” by the courts in the cases cited 
in the article ‘“‘ Animadversion of Counsel by 


the Court” in the “Green Bag” for April, | P , 
| tious name. It passes my comprehension how, by 


may perhaps be consoled by the reflection 
that courts are as severe in rebuking and 
commenting on inferior tribunals as they are 
on counsel. The following instances are from 
late reports of the New York Court of Ap- 
peals. 
remarks have reference in every case to the 
propositions and rulings of the courts below, 


sions of the court of first instance, but from 
the court in banc (general term), which is 


an intermediate appellate court, composed | 


usually of three judges. The following com- 
ments therefore apply to adjudications which 
had been approved generally by four judges 
(in two courts) below. 


“The current of authority has been, for a long 
course of years, uniform and unbroken in the 
highest courts of the State ; and as no opinion 
was rendered in the courts below, we are at a loss 
to know the theory upon which they proceeded 


in giving judgment to the plaintiff.” — RuGER, | 
| tiff by the courts of this State. 


C.J. Candee v. Smith, 93 N. Y. 349. 


All of them are reversals, and the | 








‘¢ While the defendant bore an assumed name, 
he was physically at all times within this State, 
and there was no hiding or concealment of his 
person except as he assumed and bore the ficti- 


any process of reasoning or metaphysics, such a 
person continually present in the State for nearly 
ten years can be said never to have come here, 
and to have been continually absent from the 
State.” — EarL, J. Engel v. Fischer, toz N. Y. 
400. 


“The proceedings in the Surrogate’s Court, 


| and the decisi hich closed th i 
and not to the arguments of counsel. {It | pnendrerdiescasgadiaceqeteaperstieagent esendessnsy 


must be remembered, also, that appeals to our | equitable principles ; to the recognition and pro- 


highest court are taken, not from the deci- | 


any apparent regard to certain well-established 


tection of which every person is entitled, while 


| accounting in that court for his acts as executor 


or administrator. . . . There is something in this 
which shocks the legal as well as the moral 
sense.”’”— Gray, J Matter of Niles, 113 N. Y.547. 


“We think the judgments of the courts below 
in this case have proceeded in disregard of the 
elementary rules referred to.’””»— Thomas v. The 
Musical, &c. Union, 30 N. Y. State Reporter, 
563, Court of Appeals, April 15, 1890. 


“We are of the opinion that the courts below 
have erred in their views of this case, and that 
the question presented by the exception has 
been repeatedly adjudged in favor of the plain- 
. . . It seems to 
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us that the courts below have failed to appreciate 
the effect produced by the abolition of the dis- 
tinction between law and equity, and the more 
recent decisions in this State depriving a mort- 
gage of the characteristics of a conveyance. The 
cases are very numerous in our reports, and so 
familiar to the profession that we are surprised at 
the necessity, at this date, of referring to them at 
all.” — Barry v. Hamburg-Bremen Fire Ins. Co., 
110 N.Y. 1. 


“ The few words in the opinion of the General 
Term in respect to the matter are insufficient, 
either as explanation or ‘reasoning.’ ”” — Matter 
of Selleck, 111 N. Y. 284. 


“The plaintiff’s application [which had been 
successful in the two lower courts] is to the 
equitable jurisdiction of the court ; but a case 
suggesting fewer considerations likely to influ- 
ence a court of equity in its favor or more op- 
posed to the rules and maxims by which such 
a tribunal must be guided than the one on which 
he relies, has not been brought to our attention. 
In the diversity of causes of action it seldom 
happens that one is found which has no other 
support than an admitted breach of confidence, 
and violation of trust reposed by a father in his 
son. Such is this case.” . . . After citing author- 
ities: “Indeed the decisions are all one way.” 
— Robbins v. Robbins, 89 N. Y. 251. 


“We think this authority, if authorities were 
needed on a question so clear, is decisive of this 





case,” says the Court, in Wilson v. White, 109 
N. Y. 59, reversing the court below. 


“The case is so clear and free from doubt 
that it would be a waste of time to cite or com- 
ment upon the authorities.” — Secor v. Clark, 27 
N. Y. State Rep. 169, Court of Appeals, No- 
vember, 1889. [The court below had written an 
elaborate opinion the other way. } 


“‘ A bare statement of the facts of this case will 
show that grave injustice has been done to the 
rights of the infants who appeal, and that the 
statutory provisions supposed to be conclusive 
have been incorrectly interpreted. . . . More of 
error or of wrong is seldom seen in one adjudi- 
cation.” — Matter. of McComb, 27 N. Y. State 
Rep. 259, Finch, J. Court of Appeals, November, 
1889. 


In Dorman against Broadway R. R. Co. 27 
N. Y. State Rep. 841, Court of Appeals, Decem- 
ber, 1889, the whole opinion is as follows : — 

“ Per curiam. — We do not find in this record 
any evidence that the plaintiff’s intestate came to 
his death from any fault or carelessness attribu- 
table to the defendant. His death was due solely 
to his accidental falling upon the defendant’s 
railway.” Judgment reversed. [This after a 
judge and jury had found for plaintiff, and the 
General Term on appeal had affirmed in a writ- 
ten opinion. } 
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[* “ Social Life in the Reign of Queen Anne,” 

by John Ashton, the author quotes from 
“ A Comical View of London and Westminster,” 
as follows: “ Young Barristers troop down to 
Westminster at nine, — peep in at the Common 
Pleas, talk over the news, and so, with their Green 
Bags, that have as little in them as their noddles, 
go home again.” Mr. Ashton then continues: 
“We not only note in this quotation that the law- 
yers carried green bags, but we find in contem- 
porary literature frequent allusions to their bags, 
which certainly had been of the same color ever 
since Charles II.’s time, and so continued until 
the reign of George III.” 

The book referred to was published in London 
in 1883 ; and its learned author is, perhaps, as 
good an authority‘in the matter as the “ London 
Law Journal,” which still persists that green bags 
were not carried by /awyers. 


Apropos of the item in our April number 
concerning technical objections taken to vari- 
ance between indictments and proofs, a New 
York correspondent calls our attention to the 
following cases: In The King v.. Hart, Leach 
Cas. vol. i. p. 159, exception was taken upon 
the ground that there was a fatal variance, in an 
indictment charging the defendant with forgery, 
because the forged instrument, a draft, read 
“value recieved, and placed the same fo account 
of,” etc., while in the indictment it was written 
“value received,” etc. In The King v. Beach, 
Leach Cas. vol. i. p. 159, the defendant having 
been convicted of perjury in swearing, in an 
affidavit, that “he understood and believed,” a 
motion for an arrest of judgment was founded 





upon a variance between the affidavit and the 
indictment, because in the latter the word “ un- 
derstood” was written “undertood,” omitting 
the letter “s.” In view of such cases it becomes 
difficult to convince one of the truth of the 
maxim, De minimis non curat lex. 


A PENNSYLVANIA subscriber favors us with the 
following: — 


Editor of the“ Green Bag”: 

Sir,— Your disgusted layman seems to have 
got the “ valedictory” of Lord Eldon wrongly stated, 
or has confused a remark of some other judge with 
one that Eldon really made. Lord Eldon did say, in 
sentencing a man to death for uttering counterfeit 
money, something like “ It is to be hoped that in your 
future abode you will pay more respect to your 
obligations than you have to the integrity of the 
currency of this land,” abstaining from definitely 
locating the “future abode.” It was apropos of this 
remark of Eldon’s that his famous brother, Lord 
Stowell, made one of the few very witty remarks 
ascribed to him, which has unfortunately slipped my 
memory. Cannot some of your readers recall it? 

The conjunction of two such famous men as the 
brothers John and William Scott, rising from very 
humble positions to those of such commanding 
height, is one of the most remarkable in the histories 
of public men, and all the more striking in the total 
dissimilarity of the men, — Eldon slow, cautious, and 
conversative; Stowell quick, unhesitating, and pro- 
gressive; Eldon contributing nothing to the law it- 
self, merely defining and elucidating; Stowell the 
creator of the whole of the present system of Ad- 
miralty Jaw. Of the two, Stowell has always struck 
me as much the greater man, yet of lesser fame. 

M. M. M. 


ANOTHER correspondent calls attention to a 
much-needed reform. 


Editor of the“ Green Bag”: 

I have read with much interest the timely criticism 
of Judge Thompson on the defects in the head-notes 
affixed to the opinions of the courts by the official 
reporters, and I most earnestly hope that this criti- 
cism may have the good effect of inaugurating a 
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much-needed reform in this matter. It is no easy 
task to write a head-note which will at the same time 
point out just what was decided by the court, and 
not lug in the arguments of the judge who writes the 
opinion; but this is what the busy and overworked 
profession need, and need badly. A decision with- 
out a proper head-note to indicate precisely what is 
decided therein is like an unexplored country. 

But there is another and equally needed reform I 
wish you would prevail upon the judge, or some other 
equally good man, to inaugurate; and that is in the 
matter of indices to the law books the profession are 
compelled to buy and use every day. It is indeed a 
rarity to find a book with even a moderately good in- 
dex. Some are entirely too meagre, as the index to 
“ Tiedman on Commercial Paper,” and the index to 
the last “Central Law Journal;” others are so ar- 
ranged that no living man can find anything in them, 
like the index to “Abbott’s New Practice and 
Forms,” which has the most abominable index that 
has been put into an otherwise excellent book in the 
last decade. This index will have to answer for more 
profanity among even-tempered lawyers than any 
other annoyance that harasses a_ long-suffering 
profession. 

An index to a law book is to the work what a gate 
is to a garden, —serves tolet youin. A book that is 
really excellent in its conception and thorough and 
painstaking in its execution will be comparatively 
useless if not provided with an index; and a poor 
book with a good index may be very serviceable to 
the profession. The trouble seems to be that the 
majority of authors regard an index as a thing that 
requires neither pains, skill, nor genius to prepare; 
and for that reason turn it over to some student in 
the office or other incompetent to prepare, and the 
consequence is a jumble that is disgusting to the pro- 
fession and a disgrace to the honest workmanship of 
the author. 

Every index should consist of terse lines or 
phrases which embody in the first word or the first 
two words the leading idea of the line; and these 
lines should be arranged alphabetically under their 
proper subdivisions, similar to the index in “ Wiltsie 
on Mortgage Foreclosure,” which the “Green Bag,” 
in common with the other journals of the country, 
has praised. The advantage of this method of pre- 
paring and arranging an index is that it saves time 
to the searcher. The ordinary index is a perfect 
jumble, a miserable hodge-podge of points, without 
head or tail, and you have to run laboriously through 
an entire title before you can find the point you are 
looking for. Take as an example ‘“ Boone on Code 
Pleading,” vol. ii. In the index, under the head 
“ Complaint” there are thirteen pages of index mat- 
ter absolutely without arrangement, and you are com- 
pelled to search through the entire thirteen pages for 
the reference you want. If this index was arranged 





on the plan spoken of, the searcher could turn di- 
rectly to the letter where the point should be found 
and hit at once upon it, and save the annoyance and 
the time required in running the eye over the entire 
thirteen pages. 

I call attention to this sad defect in our “tools of 
trade,” in the earnest hope that it may not prove 


altogether “ useless.” 
LIMB O’ THE Law. 


THROUGH the kindness of THE Norman Puo- 
TOGRAPHIC COMPANY, we are enabled to present 
to our readers the admirable group which forms 
the frontispiece of this number. It is repro- 
duced from a photograph made by the Norman 
Company and copyrighted by them, and they have 
most courteously granted us permission to use it. 
A group of more distinguished jurists it would 
be difficult to find. 


Our August number will contain two full-page 
groups of the First and Second Divisions of 
the present New York Court of Appeals, and 
separate portraits of Judges Miller, Allen, Grover, 
Rapallo, Church, Folger, Andrews, Danforth, 
Earl, Ruger, and Peckham. 


LEGAL ANTIQUITIES. 


One of the most important measures (says 
Mr. Crabb, in his “ History of English Law,” 
Pp- 337), connected with the administration of jus- 
tice, was that of putting the names of attorneys 
on the roll ; which, in consequence of their in- 
creasing numbers, was now found necessary. 
Wherefore it was enacted (4 Hen. IV. c. 18) that 
for the better assurance of their being duly quali- 
fied, they were to be examined by the justices, 
and by their directions their names should be 
put ina roll. They were required to be good 
and virtuous and of good fame, and on being re- 
ceived were to be.sworn well and truly to serve 
in their offices. 


PROBABLY the King’s Attorney was the only law- 
officer of the Crown until the reign of Edward 
the Fourth. In the first year of this king one 
Richard Fowler’ was made Solicitor-General to 
the King, and in the eleventh year William 
Husee was appointed “ Attornatus generalis in 
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Anglice cum potestate deputandi clericos et 
officiaros sub se in qualiter cumque curia de 
recordo.” This is the first mention of Attorney- 
General, who at that time was appointed for life. 
— Dugd. Chron., Ser. 67, 171. 


FACETIZ. 


A LAWYER who was defending a suit for a 
widow, in the fervor of his zeal in his client’s 
cause, exclaimed: “Gentlemen of the jury, a 
man who would be so mean as to sue a helpless 
widow-woman ought to be kicked to death by 
a jackass; and, gentlemen [here the eloquent 
counsel turned towards the judge], I wish his 
Honor would here and now appoint me to do 
the kicking.” 

A JUDGE in a neighboring State once inter- 
vened to prevent a waste of words. He was 
sitting in Chambers, and seeing, from the piles 
of papers in the lawyer’s hands that the first 
case was likely to be hardly contested, he asked, 
“ What is the amount in question ?” 

“Two dellars,” said the plaintiff’s counsel. 

“T’ll pay it,” said the judge, handing over 
the money ; “call the next case.” 

He had not the patience of taciturn Sir 
William Grant, who, after listening for a couple 
of days to the arguments of counsel as to the 
construction of an act, quietly observed when 
they had done: “ That act has been repealed.” 


InstRUCTOR (at a daw school). What is an 
accommodation note? 
SruDENT. One which the maker does n’t have 


to pay until he is ready to. (Actual fact /) 


Forty years ago the leader of the New York 
Bar was George Wood, whose grave deportment 
and habit of closing his eyes when in thought 
gave him an owlish appearance. 

One day a gentleman called on Daniel Web- 
ster, who had temporarily forsaken politics and 
resumed the practice of law, to retain his ser- 
vices in a case involving a large sum of money. 

Mr. Webster, in accepting the retainer, asked 
what counsel was to oppose him. 





“ Oh,” answered the client, “ he is some New 
York lawyer, with a commonplace, every-day 
name, which I forget.” 

“ What sort of looking person is he?” 

“ Rather a sleepy-looking man.” 

“Is his name George Wood?” 

“ Yes, that’s his name.” . 

“ Then,” rejoined Mr. Webster, with emphasis, 
“don’t wake him up!” 


Mr. Storrs was once arguing a motion before 
Judge Drummond at a time when his Honor was 
busy. After listening patiently for some time, 
the Court told Mr. Storrs that he would not 
trouble him to discuss that point further. Disre- 
garding the hint, Mr. Storrs was proceeding with 
his argument, when he was again interrupted by 
the Court with the remark that if he had any au- 
thorities in support of his position he might cite 
them ; otherwise, as the time of the Court was 
fully occupied, he must decline to listen to fur- 
ther argument on the matter. 

Said Mr. Storrs: “If there are no authorities 
in support of my position, perhaps it would be 
worth while, your Honor, to have a little pa- 
tience and hear a first-class original reason in its 
favor.” 

“ Very well,” replied Judge Drummond, “ bring 
on your man!” 

DaniEL O’CONNELL was at one time defending 
a man accused of murder at Clonnel. The cir- 
cumstantial evidence was so strong against the 
prisoner that the jury had already determined 
upon their verdict of guilty, when the man sup- 
posed to be murdered was brought into court, 
alive and unhurt. The jury were desired to re- 
turn their verdict at once, and they did so; but-it 
was one of “ Guilty.” “ What does this mean?” 
inquired the judge. “If the man has not been 
murdered, how can the prisoner be guilty?” 
“ Please, yer Honor,” said the foreman, ‘‘ he’s 
guilty ; he stole my bay mare three years ago.” 


A NEGRO witness giving evidence in court was 
asked if he knew the reputation of a neighbor 
for honesty. 

“T don’ know nuffin ag’in him, Jedge,” was 
the reply ; “but if I war a chickum, I’d roost 
high when he wuz hangin’ round.” 
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“1 can’T understand all this fuss about using 
electricity for executions,” remarked Judge Lynch 
of Kansas, reflectively. ‘“ Out in our section we 
have used the telegraph-pole for years.” 


AtrorNEy. My dear madam, I find that your 
estate is heavily encumbered. You will have 
enough to live upon, but you must husband your 
resources. 

Wipow. Well, my daughter Mary is my only 
resource now. 

AtrorNey. Exactly ; husband her as soon as 
possible. 





A WITNEss was being examined at a trial of an 
action for the price of goods which were alleged 
by the defendant to have been returned as not 
up to sample. 

“Did you see the defendant return the oats?” 

“Yes, your Honor.” 

“On what ground did he refuse to accept 
them ?” 

“In the dack yard, your Honor.” 





NOTES. 


In the Sfectator a writer says: “ Affairs of 
consequence having brought me to town, I had 
the curiosity the other day to visit Westminster 
Hall, and having placed myself in one of the 
courts, expected to be most agreeably enter- 
tained. After the court and counsel were with 
due ceremony seated, up stands a learned gen- 
tleman and began: “When this matter was last 
stirred before your lordship; the next humbly 
moved to guash an indictment; another com- 
plained that his adversary had snapped a judg- 
ment ; the next informed the court that his client 
was stripped of his possessions ; another begged 
leave to acquaint their lordships that they had 
been saddled with costs. At last up got a grave 
serjeant, and told us his client had been hung up 
a whole term by a writ of error. At this I could 
stand it no longer, but came hither and resolved 
to apply myself to your Honor to interpose with 
these gentlemen, that they would leave off such 
low and unnatural expressions; for surely, 
though the lawyers subscribe to hideous French 





and false Latin, yet they should let their clients 
have a little decent and proper English for their 
money.” 





Mr. Cuair JAMES GRECE, LL.D., solicitor of 
Redhill, Surrey, asks to be permitted to point 
out what might possibly be overlooked, that on 
September 3 was accomplished the seventh cen- 
tury of what is still known to lawyers as the 
term of legal memory. This, as is well known, 
dates from the commencement of the reign of 
Richard I. ; but as reigns were then deemed to 
begin not at the demise of the last sovereign, 
but with the coronation of his successor, Sept. 
3, 1189, or seven hundred years ago on Sep- 
tember 3 last, when the crown was placed on 
the brow of the Lion-Hearted Monarch at West- 
minster, marks the exact epoch from which legal 
memory is computed. — Law Fournal (London). 





A REPORTER of one of the Paris papers has 
had an interview with M. Beauquesne, director 
of the Roquette prison, where criminals con- 
demned to death are confined. 

“T am a partisan of the death-penalty,” said 
M. Beauquesne ; “but the application of that 
penalty such as it exists seems to me sufficient, 
and it is needless to aggravate it. Let me ex- 
plain. Capital punishment by the guillotine is 
carried out pretty rapidly. From the moment 
when I go into the cell of a condemned man 
to announce to him that his application for a writ 
of error has been rejected, and to exhort him to 
have courage up to the time when the fatal in- 
stant arrives, it seldom takes more than ten 
minutes or a quarter of an hour. Now I am 
thoroughly convinced from reading the descrip- 
tion of the American system of death by elec- 
tricity that this lapse of time must be exceeded. 
The preparations are necessarily longer and 
more minute. The patient must be present at 
them, since the attendants must place him in the 
fatal chair, bind him, and stretch his legs. That 
seems to me an aggravation not foreseen by the 
law. And think of the horrible scenes of re- 
sistance that must inevitably occur often! The 
culprit will struggle. He will not consent to be 
seated upon the chair of death, and he will be 
all the stronger because his hands and feet are 
free until he is in position. ‘Then the execu- 
tioner and his aids must grapple with him, 
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and a death-struggle ensues with the victim. 
Such scenes are terrible. And when the victim 
is at last brought by force into the chair, other 
scenes no less atrocious must follow when the 
final preparations are being made. Then, again, 
if in his excitement the executioner forgets some 
connection, he will turn on the current in vain. 
It will have no effect, and the whole programme 
must be recommenced. The authorities have no 
right, either in a legal point of view or in the 
point of view of humanity, to prolong in that 
manner the agony of a condemned man. I 
could understand that kind of death, if the cul- 
prit was not made aware of the preparations be- 
forehand, and if they simply made him step upon 
a trap where the electric current would kill him. 
What I do not like in the New York system is 
the preparation at which the doomed man is 
obliged to assist. 

“In my opinion, executions by electricity will 
not last long in America. After one or two 
trials the Americans will come back to hanging.” 

But to get at the opinion of an interested 
party, a man condemned to death, the reporter 
went to Vodable, the assassin recently sentenced 
at the Assizes of the Seine, and made him read 
the description of the American electric system. 
“ B-r-r-r!” exclaimed Vodable. “I vote for the 
guillotine!” 


ACCORDING to the “ Asiatic Researches,” a very 
curious mode of trying titles is practised in Hin- 
dostan. Two holes are dug in the disputed spot, 
in each of which the plaintiff’s and defendant’s 
lawyers put one of their legs, and remain there 
until one of them is tired or complains of being 
stung by the insects, in which case his client is 
defeated. Mr. Crisp, from whom we extract this, 
says: “In this country it is the client and not the 
lawyer who puts his foot into it.” The learned 
“ Conveyancer’s Guide” does not say the duty 
devolving on the lawyer could be performed by 
deputy. Quezre, also, whether the insects were 
of the order of legal sinecurists which in other 
places as well as Hindostan tire both lawyer 
and client. 

Common as the expression to “dun” a debtor 
is, but few persons are, perhaps, aware of the 
origin of the word. It owes its birth to one Joe 
Dun, a famous bailiff in the town of Lincoln, 

42 





England, so extremely active and so dexterous 
in his business that it became a proverb, when 
a man refused to pay, “Why do you not Dun 
him?” —that is, Why do you not set Dun to 
arrest him? Hence it became a cant word, and 
is now as old as the days of Henry VII. 





REVIEWS. 


THE HarvaRD Law Review for May contains, 
as its leading article, “The Burden of Proof,” 
by Prof. James B. Thayer. Edward A. Hibbard 
contributes a timely paper on “Elevated Road 
Litigation ;” and Joseph H. Beals, Jr., discusses 
“Taxation of Pipes in Public Streets.” The next 
number will not be issued until October. 





WE have received from Mr. Eugene D. Haw- 
kins, of the New York Bar, a copy of his exhaus- 
tive paper on “The Rights of Minority Stock- 
holders, and what Legislation, if any, is needed 
for their Protection,” which was awarded the 
prize of $250 by the New York State Bar Asso- 
ciation. The subject is one of unusual interest, 
and is most ably treated by Mr. Hawkins. 





THE POLITICAL SCIENCE QUARTERLY, for June, 
opens with a defence of “‘ National Sovereignty ” 
in the United States, by John A. Jameson, 
against the theories of the “analytical jurists.” 
E. I. Renick, of the Treasury Department, dis- 
cusses the relations of ‘‘The Comptrollers and 
the Courts” in the settlement of claims against 
the government; Dr. Charles B. Elliott, writing 
of “The Legislatures and the Courts,” gives an 
interesting history of the origin and development 
of the power to declare a law unconstitutional. 
Prof. R. M. Smith, in a timely paper “On 
Census Methods,” shows the scientific impor- 
tance of the census, and suggests improvements 
in the methods of taking it; Professor Seligman 
contributes the first of a series of articles on 
“The Taxation of Corporations,” containing an © 
exhaustive review of all the legislation on the 
subject in the United States ; and Horace White 
replies to Professor Patten’s criticism of Wells’s 
Recent Economic Changes. There are the usual 
number of reviews, and a “ Record of Political 
Events” for the six months ending May tr. 
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ScRIBNER’s MaGazINE for June is a Stanley 
number, containing the only article which he will 
contribute to any periodical, and the first authori- 
tative word from him on many of the most im- 
portant features of his great expedition for the re- 
lief of Emin Pasha. This article fills thirty-two 
pages of the issue, and is a most graphic and ex- 
citing narrative from first to last. The illustra- 
tions are unique, presenting the first results of 
modern photographic methods as applied in 
places never before seen by a white man, as well 
as drawings from sketches made by Mr. Stanley 
himself. One of the most striking pictures shows 
a group of the Wambutti Pygmies, a new race 
discovered by Stanley. ‘‘The City House ” (the 
East and South), by Russell Sturgis, is the sec- 
ond article in the series on Homes. It is very 
fully illustrated with pictures of typical houses 
in New York, Boston, Philadelphia, and the 
South. The first instalment is published of an 
anonymous serial entitled “ Jerry,” which will run 
through the year. The story, it is announced, will 
. deal with some significant social problems in a 
most dramatic way. President Seth Low, of Co- 
lumbia College, writes of “The Rights of the 
Citizen as a User of Public Conveyances” (the 
third article of the Citizen’s Rights Series), and 
makes some definite suggestions as to legislation 
to remedy the existing abuses of street-railway 
and ferry franchises. ‘ Barbizon and Jean-Fran- 
cois Millet” is finished with a most interesting 
selection from the unpublished letters of Millet 
to his friend Sensier, which give an intimate per- 
sonal view of his life at Barbizon, the trials with 
which he contended, and the measure of success 
which came to him at last. Like the previous 
article, this is very richly illustrated 


Tue Century for July has for a frontispiece 
an excellent portrait of the well-known writer 
Walter Besant. Albert Shaw contributes an 
interesting article on “London Polytechnics 
and People’s Palaces,” which is profusely illus- 
trated. John Lafarge continues his “ Artist’s 
Letters from Japan,” with his own illustrations. 
Perhaps the most notable article is the second 
paper by Amelia Gere Mason, on “The Women 
of the French Salons.” The accompanying por- 
traits include Anne Marie Louise d’Orleans, 
Anne de Rohan, Madeleine de Souvre, Anne 
d’Autriche, Queen of France, Catherine de 





Médicis, and Francoise Bertaut. ‘A Modern 
Colorist” gives some excellent specimens of the 
pictures of Albert Ryder, who, by the way, is a 
Massachusetts man, being a native of Cape Cod. 
“Joe” Jefferson’s delightful Autobiography is 
continued, and this number is devoted to his ex- 
periences in Australia. In fiction we have the 
opening chapters of a new serial entitled the 
‘** Anglomaniacs ;” and there are short stories, 
“Trusty No. 49,” and ** Mére Marchette.” Some 
interesting ‘“‘ Memoranda on the Life of Lincoln,” 
are given, which are contributed by several 
writers. 


Tue American public is happy in having the 
first laugh over Alphonse Daudet’s new Tartarin 
story. “Port Tarascon: The Last Adventures 
of the Illustrious Tartarin,” the translation by 
Henry James, beginning as a serial in the June 
number of “Harper’s Magazine,” will be pub- 
lished complete before the French public can 
share in enjoying the immense drolleries of the 
original. The illustrations by Rossi, Montégut, 
and others are delightful. Another distinguished 
Frenchman, the Vicomte Eugéne Melchior de 
Vogiié, member of the French Academy and au- 
thor of the vivid papers on Russian Life in this 
magazine last year, contributes to the same num- 
ber an account of what he saw during a trip 
‘*Through the Caucasus.” The short stories are 
by the bright new American writers George A. 
Hibbard and Matt Crim, and the clever artist and 
author F. Hopkinson Smith. Among the other 
contents are: ‘‘The Enemy’s Distance,” by 
Park Benjamin, Ph. D., explaining Lieut. Brad- 
ley A. Fiske’s important invention for range-find- 
ing at sea by electricity ; “The American Bur- 
lesque,” by Laurence Hutton, richly illustrated 
with portraits of leading actors of the past and 
present ; “ Fiirst Bismarck,” by George Moritz 
Wahl, with plate portrait of the ex-Chancellor ; 
“The Best-governed City in the World,” a strik- 
ing paper upon municipal polity, by Julian Ralph ; 
“The Young Whist-player’s Novitiate,” by Prof. 
F, B. Goodrich, with diagrams, illustrating some 
practice hands for beginners; and “ Chap- 
book Heroes,” a picturesque article on Claude 
Duval, Jack Sheppard, and Dick Turpin, by 
Howard Pyle, with illustrations drawn by the 
author ; “ Three Sisters,” one of the four poems 
in the number, is a strikingly modern production, 
by a new poet, Angie W. Wray. 
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THE question of hours of labor is discussed by 
General Walker in the ATLANTIC for June. The 
author of the article will be remembered as the 
writer of a criticism of Mr. Bellamy’s “ Looking 
Backward,”. which appeared in the “Atlantic,” 
and to which Mr. Bellamy replied at some length. 
General Walker has made social questions a 
study, and his criticisms and suggestions on the 
present “ Eight-Hour Law Agitation ” come from 
a man more fully fitted to speak with authority 
than almost any one in the United States. 
Charles Dudley Warner’s article on “ The Novel 
and the Common School” is a keen analysis of 
the duty of the public schools in the supply of 
reading for our young citizens. This and Hannis 
Taylor’s consideration of “The National House 
of Representatives : Its growing Inefficiency as a 
Legislative Body,” are the two articles which 
make up the solid reading of the number. Miss 
Repplier has a whimsical paper called “ A Short 
Defence of Villains ;”” and Dr. Holmes discusses 
* Book-hunger,” the uses of cranks, and tells a 
curious story entitled ‘‘The Terrible Clock.” 
Mrs. Deland’s “ Sidney ” and the second part of 
“Rod’s Salvation” furnish the fiction of this 
issue ; and there are two poems, an account of a 
pilgrimage to the localities immortalized in the 
legends of King Arthur, and several short papers 
of interest. 


BOOK NOTICES. 


Wuat INSTRUMENTS ARE NEGOTIABLE. By J. 
M. HAWTHORNE. THE TRANSFER OF NEGOTI- 
ABLE PAPER AS COLLATERAL SEcuriTy. By 
Lewis LAWRENCE SMITH, of the Philadelphia 
Bar. THE EXECUTION OF TRUSTS BY THE 
STATUTE OF USES IN MARYLAND. By JOHN 
P. O’Ferrat. T. & J. W. Johnson & Co., 
Publishers, Philadelphia. 


These three little volumes were originally written 
as essays by the several authors ; and each obtained 
the prize in the Universities of Wisconsin, Pennsyl- 
vania, and Maryland, respectively. They are all 
clearly and succinctly written, and give evidence of 
thorough research on the part of the writers. Each 
volume is accompanied by a table of cases and a 
well-arranged index. Practitioners will find them of 
value as containing in a small compass the recog- 
nized law upon the subjects of which they treat. 








RIGHTS, REMEDIES, AND PRACTICE aT Law, IN 
EQUITY, AND UNDER THE Copes. By JoHN 
D. Lawson. Vol. V. Bancroft-Whitney Com- 
pany, San Francisco. $6.00 net. 


This volume —continuing the third division, Prop- 
erty Rights and Remedies — embraces the titles In- 
surance, Contracts, and Licenses. The same care and 
intelligent judgment are evidenced in the treatment 
of these subjects which we have noted in the preced- 
ing volumes, and the ground is well and thoroughly 
covered. Only two more volumes are to come to 
complete the work; and the lawyer who possesses 
the seven volumes will have a library which will 
meet the requirements of an ordinary practice. 


LawYER’s REPORTS ANNOTATED, Book VI., 
WITH FULL ANNOTATIONS. By RoBERT DEsty. 
The Lawyer’s Co-operative Publishing Co., 
Rochester, 1890. $5.00 net. 


Mr. Desty still maintains his reputation as an ed- 
itor, and this last book is fully up to the standard of 
its predecessors. A well-selected assortment of cases 
and admirable annotations combine to make a most 
valuable volume of Reports. 


THE AMERICAN DiceEst, 1889 (UNITED STATES 
Dicrest, THIRD SERIES, Vou. III.). West 
Publishing Co., St. Paul, 1890. $8.00 net. 


A volume containing 4,400 pages, and covering all 
the decisions of all the United States Courts, and 
Courts of Last Resort of all the States and Terri- 
tories, and the Intermediate Courts of New York 
State, during the year 1889, is offered to the profes- 
sion by the enterprising publishers of this admirable 
digest. The work involved in the preparation of 
such a volume is:something stupendous; and that 
the result should be so thoroughly satisfactory is a 
matter for congratulation, not only to the compilers, 
but to all who have occasion to use a Digest. The 
decisions are arranged in such a way as to render 
them easily accessible as precedents ; the classifica- 
cation is uniformly good, and the logical connection 
of the decisions is made the leading guide in the ar- 
rangement. We can but repeat what we have said 
of the previous volumes that the work is indispen- 
sable to every practitioner. 


A HAND-BOOK OF THE TARIFF ON IMPORTS INTO 
* HE UNITED STATES, THE FREE List, AND THE 
BonD AND WAREHOUSE SYSTEM NOW IN 


Force. By Grorce H. Apams, of the New 
York Bar. Baker, Voorhis, & Co., New 
York, 1890. $3.00 net. 
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If this book only settled the vexed question of the 
tariff, it would indeed be a boon of incalculable value. 
The author, however, has done the next best thing, 
and given us a most useful work on the tariff as it is, 

_and one which will be a great aid, even if the pres- 
ent laws should be changed, to importers, customs 
officers, and all lawyers who are called to advise in 
customs cases. The acts of Congress relating to im- 
ports, even if readily accessible, are difficult of appli- 
cation to particular cases. The chief aim of this 
book is to show, in a compact form, how the Tariff 
Acts have been applied to actual cases by a long 
series of decisions by the Secretary of the Treasury. 
It contains the published decisions of the Treasury, 
in the form of abstracts or notes, arranged under 
the section of the statute, or the paragraph of the 
schedule to which each applies; and with them are 
abstracts of all cases decided by the courts and the 
Attorneys-General since the adoption of the Re- 
vised Statutes of the United States that are deemed 
to be of advantage and illustrative of the subject. 
We most heartily commend this book to all who are 
in any way interested in the matter of customs. 


LEAVES OF A LIFE; BEING THE REMINISCENCES 
or Montacu WILLIams, Q. C. Published by 
Houghton, Mifflin, & Co., Boston and New 
York, 1890. Twovolumes. $7.50. 


“T think I may safely say,” says the author, “ that 
I have defended more prisoners than any other living 
man ;” and certainly Mr. Williams is one of the best 
known of English criminal lawyers. Had he been 
able to continue in practice, he would undoubtedly 
have stood at the very head of his profession in this 
particular branch, but unfortunately a severe disease 
of the throat obliged him to retire some four years 
since. The two volumes before us are written ina 
peculiarly interesting style ; and while there is a vein 
of egotism running through the narratives, it is per- 
haps pardonable in a man who has met with such 
distinguished success. Associated with him in many 
of his most important cases was Serjeant Ballantine, 
a name as familiar in this country as it is in England. 
Mr. Williams says of him: “The Serjeant was a 
very extraordinary man. He was the best cross- 
examiner of his kind that I have ever heard, and the 
quickest at swallowing facts. It was not necessary 
for him to read his brief; he had a marvellous 
faculty for picking up a case as it went along, or 
learning all the essentials in a hurried colloquy with 
his junior. There is no point that the Serjeant might 
not have attained in his profession had he only pos- 
sessed more ballast.” 

Mr. Williams was engaged in some of the most 
celebrated cases of his time. The first was that of 















Catherine Wilson charged with administering sul- 
phuric acid to one Sarah Parnell, with the intent of 
murdering her. He was counsel in the Hatton- 
Garden murder case, which was regarded by him 
as one of the most remarkable in his career; the 
Cannon Street murder; the case of De Tourville, 
accused of murdering his wife; the defence of one 
of the parties accused of being concerned in the 
Clerkenwell explosion ; the case of Lefroy, indicted 
for murdering a Mr. Gold in a railway train. Mr. 
Williams was also engaged in the trial of Dr. Lamson 
for the murder of his brother-in-law by the adminis- 
tration of aconitine ; and a host of others too numer- 
ous to mention. 

Anecdotes are scattered through the book, —- some 
more or less old; but there are many good ones 
which we had never heard before, and which will 
bear repetition. 

“A certain Mr. F—— of the Western Circuit, 
conducting the defence of a woman charged with 
causing the death of her child by not giving it proper 
food, while addressing the jury, said: “ Gentlemen, it 
appears to be impossible that the prisoner can 
have committed this crime. A mother guilty of such 
conduct to her own child! Why, it is repugnant to 
our better feelings ;” and then being carried away 
by his own eloquence, he proceeded: ‘‘ Gentlemen, 
the beasts of the field, the birds of the air, suckle 
their young,and—” But at this point the learned 
judge interrupted him and said: “ Mr. F——, if you 
establish the latter part of your proposition, your 
client will be acquitted for a certainty.” 

The following story is told of the chairman of 
the Bench of County Magistrates somewhere in the 
North. The gentleman in question, who was a large 
landed proprietor, had among his laborers a very 
useful man, who was somewhat of a favorite of his. 
This person had taken a fancy to some of his neigh- 
bor’s fowls, was arrested, and sent before his master 
for trial. Upon the case being called on, the pris- 
oner, in answer to the charge, pleaded “ Guilty.” The 
chairman, nevertheless, went on trying the case, just 
as though the plea had involved a denial of the accu- 
sation. Knowing that the chairman was very deaf, 
a counsel present jumped up, and as amicus curia, 
ventured to interpose, and remind his worship that 
the prisoner had confessed his guilt. Upon this the 
presiding genius flew into a tremendous passion, 
begged the learned counsel would not interrupt him, 
and exclaimed: “ Pleaded Guilty! I know he did; 
but you don’t know him as well as I do. He’s one 
of the biggest liars in the neighborhood, and I 
would n’t believe him on his oath.” The trial pro- 
ceeded ; and while the result is not given the proba- 
bilities are that the prisoner was acquitted. 

The book will well repay a perusal, and cannot fail 
to interest and entertain its readers. 
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